TOI GAY ROI TRAT TU CONG CONG - DAU HIEU NHAN BIET,
THUC TRANG VA GIAI PHAP TREN DIA BAN THANH PHO HA NOI

NGUYEN VAN MINH*

Téi gdy réi trat tu cong cong thé hién & ché hanh vi gdy réi trat tw cong cong xam pham
nghiém trong cdc quan hé xd hi trong linh vuc cong cong, iy ton hai dén cdc quyén va loi
ich hop phdp ciia Nha nudc va cong din, biéu hién y thikc coi thuong ky cuong xd hoi, phdp
ludt ciia Nha nudc. Bai viét nghién ciiu nhing didu hiéu ciua Toi gdy roi trdt tyw cong cong,
khdo sdt thuc trang t0i gdy roi trat tw cong cong trén dia ban thanh phd Ha Noi tir nam 2017
- 2021, dwa ra nhdn xét vé nhiing kho khdn trong ddu tranh phong, chong ciing nhu xét xir doi
v6i toi pham ndy, qua a6 dé xudt cdc bién phdp nham ting cuong phong ngira ciing nhuw xét
xir d6i vdi loai toi pham ndy trén dia ban thanh phé Ha Noi.

Tir khéa: Toi pham, t6i gdy roi trat tw cong cong, t0i pham trén dia ban Ha Noi.
Ngay nhadn badi: 12/6/2022; Bién tdp xong: 15/6/2022; Duyét dang: 27/6/2022

The crime of disturbing public order means acts of disturbing public order that serious
infringe upon social relations in the public domain, violating the legitimate rights and
interests of the State and people, expressing the contempt for social disregard for social
discipline and the State’s laws. The article studies the signs of the crime of disturbing
public order, surveys the current state of public order crimes in Hanoi in the period of
2017 - 2021, and gives comments on the difficulties in fighting and prevention as well
as adjudicating this crime, thereby proposing solutions to strengthen prevention and

adjudicating for this type of crime in Hanoi city.

Keywords: Crimes, disturbance of public order, crimes in Hanoi city.

1. Dat van dé

Hién nay, t6i pham noéi chung, cac
toi xam pham an toan cong cong, trat
tu cong cong ndi riéng va ddc biét la toi
gay roi trat tie cong cong dang la van de
nhtrc nhoi cua toan xa héi. Tuy loai toi
pham nay c6 tinh nguy hiém khong cao
so vOi cdc loai toi pham khac nhung né
co6 tinh pho bién, da dang va anh huong
khong nho dén tinh hinh an ninh trat tu,
an toan xa hoi. Hanh vi gay r6i trat tu
cong cong xam pham cac quan hé xa hoi
trong linh vuc cong cdng, gay ton hai dén
cac quyén va loi ich hop phap cua Nha
nudc va cong dan. Hanh vi nay dugc
thiec hién cong khai va thuwong xay ra &
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nhitng noi dong ngwoi, thé hién y thic
coi thuong ky cuong xa hoi, phap luat
cta Nha nuwdc. Trong cac hanh vi xam
pham trat ty cong cong, hanh vi gay roi
trat tw cong cong van dién bién khé phtrc
tap. Bo luat Hinh sy (BLHS) nam 2015
quy dinh tdi gay roi trat ty cong cong tai
Diéu 318 véi nhiéu sy skta doi, bo sung
trong cau thanh téi pham ciing nhu cac
tinh tiét dinh khung hinh phat. Tinh dén
nay da gan 04 nam thi hanh, tuy nhién
nha lam luat chwa ban hanh bét ky van
ban hudng dan thi hanh nao d6i véi toi
gy 16i trat tw cong cong dan dén nhiing

* Bdo Bdo v¢ phdp ludt, Vién kiém sdt nhan din
tdi cao

Khoahoc Kiémsat 129



TOI GAY ROI TRAT TU CONG CONG -DAU HIEU NHAN BIET,...

kho khan, thiéu thong nhat trong cong
tac ap dung phap luat. biéu do dat ra
yéu cau cdp thiét trong viéc nghién cttu
ly luan cting nhu sy phan tich, danh gia
tinh kha thi trong thuc tién dé c6 su tong
két va dua ra nhiing kién nghi hudng
dan phu hop.

2. Khéi niém va diu hiéu cua toi giy
r0i trat tw cong cong

* Khai niém

Toi gay r6i trat tw cong cong la mot
loai t0i pham dugc quy dinh trong BLHS,
do vay khaéi niém toi gay rdi trat tu cong
cong can duwoc nhin nhan dwéi goc do
khai niém chung cta tdi pham. Tuy nhién,
vé van dé nay trong khoa hoc luat hinh sy
Viét Nam con nhiéu quan diém khéc nhau.
C6 tac gia cho rang: Gay rdi trat tu cong
cong la nhom cac hanh vi xam pham trat
tir cong cong dwgc Nha nwede bao vé b?mg
quy dinh diéu luat trong phap luat hinh
st va dang bi tritng phat theo nhitng quy
dinh cua diéu luat nay; c6 tac gia khac lai
dinh nghia: Xam pham trat ty cong cong
la nhitng hanh vi lam pha v& sw 6n dinh
cua trat tie cong cong, vi pham phap luat,
van hoa, chuan muc xa hoi, phong tuc tap
quan dam bao trat ty cong cong, lam can
tro hoat dong binh thuwong, tuan tu cua
moi nguoi tai khong gian cong cong.

Ngoai ra, c6 quan diém dya trén can
ctt la cac quy dinh caa BLHS nam 2015
(biéu 318) d€ dinh nghia: “Toi gy roi trat
tw cong cong 1la hanh vi gay roi trat tu cong
cong gay anh hudng xdu dén an ninh, trat
tu, an toan xa hoi hoac da bi xtt phat vi
pham hanh chinh vé hanh vi nay hodc da
bi két an vé toi nay, chua duwoc xéa an tich
ma con vi pham”. Quan diém nay c6 diém
hop ly 1a phtt hop vdi cac quy dinh caa
phap luat hinh sy Viét Nam, nhung trong
khdi niém ciing van thiéu ddu hiéu chu
thé cta toi pham.
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Tom lai, khéi niém tdi gay roi trat
tw cong cong can thé hién duoc day du
cac binh dién tuong trng voi nhitng dac
diém (dau hiéu) co ban caa tdi pham da
néu trén. Dua trén Diéu 318 ciia BLHS
hién hanh: T¢i gdy roi trit tw cong cong
la hanh vi ho hét, lam ndo dong, pha phdch,
hanh hung nguwoi khic hodc c¢o hanh vi khac
lam r61 loan cdc hoat dong ¢ nhirng noi cong
cong, gay thiét hai cho trdt tw, an toan cong
cong, do nguoi co nang lwc trach nhi¢m hinh
sw va du tudi chiu trach nhiém hinh sw thwc
hién, gdy hdu qua nghiém trong hodc da bi
xt¢ phat hanh chinh vé hanh vi nay hodc da
bi két an veé tgi nay, chwa dwoc xéa dn tich
ma con vi pham.

* Ddu hiéu cia téi gay roi trdt tu
cong cong

- VEé chii thé

Chu thé cua tdi gay roi trat tw cong
cOng bi truy cttu trach nhiém hinh sy la
chu thé thuong, theo d¢ tat ca moi nguoi
khi dat dén mo6t do tudi nhat dinh va co
ndng luc trach nhiém hinh su theo quy
dinh ctua BLHS déu c6 thé la chu thé cua
cua t0i gay roi trat tw cong cong. Doi
chiéu quy dinh tai Biéu 12 BLHS ndam
2015 thi chi nguwoi du 16 tudi tro 1én modi
la chu thé cua t0i pham nay, vi t0i pham
nay khong c6 treong hop nao la tdi pham
rat nghiém trong hodc t6i pham dac biét
nghiém trong. DAi vdi cac hanh vi gay
roi trat tu cong cong nhung hau qua gay
anh huong xdu dén an ninh, trat tw, an
toan xa hoi duoc xac dinh la khong dang
ké, chua gay ra mirc d6 hau qua nghiém
trong nhung tredc d6 ngroi nay vi pham
phap luat vé hanh vi nay, da c6 quyét
dinh xtt phat trong linh vic hanh chinh
hodc da ting bi két an vé tdi nay, chua
duoc x6a 4n tich ma con vi pham thi van
bi truy ctu trach nhiém hinh su vé t0i
pham nay.
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- Vé khdch thé

Dai voi toi gay rdi trat tw cong cong
thi khach thé bi xam pham 1a trat tu an
ninh xa hoi, cudc song sinh hoat 6n dinh
cua cong dong. Ngoai ra hanh vi pham t6i
con xam pham dén cac hoat dong di lai,
lam viéc, vui choi véi nguyén tac an toan
tai noi cong cong co6 nhiéu nguoi qua lai
dong thoi xam hai dén stec khoe, tai san
ctia nhitng ngroi xung quanh. Hanh vi
nay cling lam anh huong dén viéc thuc
hién nhitng dwong 16i, chinh sach cta
bang, Nha nudc trong qud trinh 6n dinh
doi sdng cua nguoi dan.

- Vé mat khdch quan

Dai véi mat khach quan caa toi gay
roi trat tu cong cong duoc thé hién ¢ hai
phuong dién 1a hanh vi khach quan va
hau qua.

Hanh vi khach quan: Nguoi pham
t0i thuc hién hanh vi gay roi bffmg nhiéu
phuwong thite khac nhau nhu: Nguoi co
hanh vi pham t6i tién hanh t6 chic tu tap
nhiéu ngwoi lam ndo dong, gay on ao,
mat trat tw ¢ noi nhiéu ngwoi sinh hoat
va qua lai; c6 hanh vi danh nhau lam mat
trat tw 0 noi cong cong; hay c6 y pha hoai
tai san ctia Nha nwdc, co quan to chire, ca
nhan 6 nhitng noi dong ngwoi. Nguwoi co
hanh vi vi pham c6 théai d¢ coi thuong ¢
nhitng noi dong nguwoi, c6 nhitng 16i noi
va hanh vi thé bao lam anh huwéng dén
nguoi khac, khién cho nhiing nguoi xung
quanh s¢ hai...

Hau qua: Hau qua do hanh vi gay roi
trat te cOng cOng gay ra la nhitng hau qua
nhat dinh nhw sy 6n dinh an ninh trat tw
ctia xa hoi, stec khoe, tai san, tinh than cua
cong dong. Hau qua la diéu bat budc d&
truy cttu trach nhiém hinh sw véi nhiing
ddi tuwong vi pham lan dau, con khi nhiing
doi twong nay da bi x phat vi pham hanh
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chinh hoac da bi két an vé tdi nay, chua
duoc x6a an tich ma con vi pham thi hau
qua c6 thé khdng phai la bat budc. Ngoai
cac hau qua xay ra vé tinh mang, strc khoé
va tai san nhu da dwoc hudng dan trén
day, thuec tién cho thay cé thé con c6 hau
qua phi vat chat nhu c6 anh huwong xau
dén viéc thuc hién dwong 16i cua Dang,
chinh sach cua Nha nuwdc, gay anh huong
xdu dén an ninh, ngoai giao, dén trat tw,
an toan xa hoi... Trong cac treong hop nay
phai tuy vao ting treong hop cu thé dé€
danh gia mttc d0 ctia hau qua do tdi pham
gay ra c6 phai la nghiém trong hay khong
dé xem xét viéc truy ctru trach nhiém hinh
sw. Hién nay theo quy dinh tai Biéu 318
BLHS ndm 2015 thi hau qua cta hanh vi
gay rdi trat tw 1a gdy anh hudng xau dén
an ninh, trat ty, an toan xa hoi.

- Vé mat chu quan

Doi v6i mat chu quan cua toi pham
nay thi cht thé ¢6 hanh vi vi pham c6 day
du nang lyc hanh vi, biét rd hanh vi cua
minh sé anh huong rat 16n dén trat tu an
ninh xa hoi, 16i s6ng lanh manh, sy 6n
dinh cta xa hdi, quy tic sinh hoat, di lai,
vui choi ctia ngudi khac nhung van thuc
hién véi 16i cd ¥ truec tiép.

- V& hinh phat

Cac mac xt phat cta toi gay roi trat
tw cong cong dugc quy dinh tai Diéu 318
BLHS nam 2015 nhu sau:

Thir nhat, khung hinh phat co ban
dwoc quy dinh tai khoan 1 Diéu 318 BLHS
nam 2015. Khung hinh phat co ban déi véi
t0i gay roi trat tw cong cdng bao gom cac
hinh phat la hinh phat tién ti 5.000.000
dong dén 50.000.000 dong; hinh phat cai
tao khong giam gitt dén 02 nam hodc phat
tu ttr 03 thang dén 02 nam. Pay la khung
hinh phat co ban d6i véi cac hanh vi da du
dau hiéu cau thanh t6i pham nhung mtc
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do vi pham va hau qua chuwa ¢ mttc qua
nghiém trong, mdi chi ding lai ¢ sy anh
hwong nhat dinh dén nguoi khac va lam
anh hudng dén trat tu an ninh xa hoi.

Thir hai, khung hinh phat tadng nang
quy dinh tai khoan 2 Biéu 318 BLHS nam
2015. Khung hinh phat nay chi bao gom
hinh phat ti1 c6 thoi han ¢ mttc tit 02 ndm
dén 07 nam tu. Khung hinh phat nay duoc
ap dung cho cac truong hop vi pham bén
canh cac tinh ti€t dinh khung tai khoan
1 thi c6 thém cac tinh tiét nay lam tang
murc d6 nguy hiém cho xa hoi cua hanh vi
pham t6i, bao gom:

+ C6 t0 chtc: Cing nhu d6i voi cac
truong hop pham t0i c¢6 t6 chic khac,
pham t0i gay rdi trat tu cong cong co to
chtic la treong hop nhiéu nguoi cd y cung
thuc hién mot ti pham c6 sw cau két chat
ché gitta nhitng nguwoi cung thyec hién toi
pham, trong d6 c6 nguoi td chirc, nguoi
thiec hanh, ngroi xti giuc, nguoi giap stee.

+Dung vii khi, hung khi hodc cé hanh
vi phd phach:

Vi khi: Theo hudng dan tai Luét
Quan ly, st dung va khi, vat liéu nd va
cong cu hd tro ndm 2017 quy dinh nhuw
sau: “1. Vi khi la thiét bi, phuong tién
hodc t6 hop nhitng phuong tién dwoc ché
tao, san xuat c6 kha nang gay sat thuong,
nguy hai cho tinh mang, sttc khoe cua
con nguoi, pha huy két cau vat chat, bao
gom: Vi khi quan dung, sing san, vii khi
tho so, via khi thé thao va va khi khac co
tinh nang, tac dung twong tu. 2. Vi khi
quan dung la vi khi dwgc ché tao, san
xudt bao dam tiéu chuan ky thuat, thiét
ké cta nha san xuat hop phap, duoc
trang bi cho lwc lvong vii trang nhan dan
va cac luc lugng khac theo quy dinh cua
Luat nay dé€ thi hanh cong vy, bao gom:
a) Sung cam tay bao gom: Stng ngan,
sung truong, sung ti€u lién, sung trung
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lién, sing chong tang, sing phdéng luu; b)
Vi khi hang nhe bao gom: Sting dai lién,
sung c6i, sung DKZ, sing may phong
khong, tén Itta chéng tang ca nhan; c)
Vi khi hang ndng bao gom: May bay
chién ddu, truc thang v trang, xe tang,
xe thiét gidp, tau chién, tau ngam, phao
mat dat, phao phong khong, tén lira; d)
Bom, min, Iyu dan, nguw 16i, thuy 16i; dan
stt dung cho céac loai vii khi quy dinh
tai cac diém a, b va c khoan nay... 5. Vi
khi thé thao la vi khi dwoc ché tao, san
xudt thu cong hodc cong nghiép, dugc st
dung d€ luyén tap, thi ddu thé thao, bao
gom: a) Sung truong hoi, sung truong
ban dan nd, sting ngan hoi, sting ngan
ban dan nd, sing thé thao ban dan son,
sing ban dia bay va dan stt dung cho céc
loai sang nay; b) Vi khi thd so quy dinh
tai khoan 4 Diéu nay dung d€ luyén tap,
thi dau thé thao. 6. Vit khi ¢6 tinh nang,
tac dung tuong ty la vt khi dugc ché
tao, san xuat thu cong hodc cong nghiép,
khong theo tiéu chuan ky thuat, thiét ke
ctua nha san xudt hop phép, c6 kha nang
gay sat thwong, nguy hai cho tinh mang,
stec khoe cua con nguoi, pha huy két cau
vat chat tvong ty nhu vt khi quan dung,
sung san, vl khi tho so, vi khi thé thao”.

Vé hung khi: Vé hung khi, hién nay
chi duwoc hudng dan tai tiéu muc 3.1 muc
3 Nghi quyét s6 01/2006/NQ-HDTP ngay
12/5/2006 va tiéu muc 2.1 va 2.2 muc 2
Phan 1 Nghi quyét s& 02/2003 cua Hoi
dong Tham phan Toa 4n nhan dan t6i cao
quy dinh: “Dung hung khi nguy hiém”
quy dinh tai diém a khoan 1 Diéu 104 cua
BLHS nam 2015 la treong hop dung vii khi
hoac phuong tién nguy hiém theo hudng
dan tai cac tiéu muc 2.1 va 2.2 muc 2 Phan
I Nghi quyét s& 02/2003/NQ- HDTP ngay
17/4/2003 ctia H)i dong Tham phan Toa
an nhan dan t6i cao dé cd y gay thuong
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tich hoac gay ton hai cho sttc khoe cta
nguoi khac. 2.2. “Phuong tién nguy hiém”
la cong cy, dung cu dwgc ché'tao ra nh3m
phuc vu cho cudc sdbng cua con nguoi
(trong san xuat, trong sinh hoat) hoac vat
ma nguoi pham tdi ché tao ra nhim lam
phuong tién thuc hién toi pham hodc vat
co san trong tw nhién ma ngwoi pham toi
c6 dwgc va néu st dung cong cy, dung cu
hodc vat d6 tan cong nguoi khac thi sé gay
nguy hiém dén tinh mang hodc sttc khoé
cua nguoi bi tan cong.

Vé cong cy, dung cu. Vi du: Bua dinh,
dao phay, céac loai dao sac, nhon...

Vé vat ma nguoi pham t0i ch€ tao ra.
Vi du: Thanh s&t mai nhon, cén gé...

Vé vat ¢4 san trong tw nhién. Vi du:
Gach, d4, doan gay ctiing, chic, thanh sét...

C6 hanh vi phd phach la treong hop
trong khi thwe hién hanh vi gay r6i, nguoi
pham toi da c¢é hanh vi dap pha tai san
nhung thiét hai vé tai san chua dén muec
cau thanh t6i huy hoai hodc ¢ y lam hw
hong tai san cua ngwoi khac.

+ Gay can tro giao thong nghiém
trong hodc gay dinh tré hoat dong cong
cong: Gay can tro giao thong nghiém
trong la gay can tro giao thong ttr 02 gio
trd 1én hodc gay can tro giao thong &
nhitng tuyén giao thong quan trong, lam
4ch tac giao thong trén dién rong (khong
phan biét thoi gian bao lau).

+ Gay dinh tré hoat dong cong cong
la treong hop do hanh vi gay rdi ma hoat
dong cong cong bi dinh tré nhw: Phai tam
dung budi chi€u phim; phai tam diing tran
thi dau boéng dé, bong chuyén hodc cac
mon thé thao khac; phai tam ding cudc
hop Hoi dong nhan dan... khong phan biét
thoi gian bi dinh tré dai hay ngan.

+ Xui giuc nguoi khac gay r6i: Xui
giuc nguoi khac gay rdi la hanh vi kich
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dong, du do, thuc day nguoi khac thuec
hién hanh vi gay rdi. Tuy nhién, hanh vi
kich dong, du do, thuc ddy nguoi khac
thuc hién hanh vi gay r6i nhung khong
thudc treong hop pham t6i ¢ t6 chie voi
vai tro 1a nguoi xti giuc trong vu an dong
pham. Tuy nhién khi xac dinh hanh vi xti
giuc nguoi khac gay réi can phai chu y:
Néu viéc xai giuc khong lién quan truc
tri€p dén hanh vi gay ro6i cua Toa an cap
phtic tham thi khong phai la nguoi xai
giuc nguoi khac gay roi.

+ Hanh hung ngwoi can thiép bao vé
trat tu cong cong: Hanh hung nguoi can
thiép bao vé trat te cong cong la truong
hop trong khi thyc hién hanh vi gay roi,
€6 ngroi can ngdn hodc yéu cau cham dat
hanh vi gay r6i nhung nguoi c6 hanh vi
gay r6i chang nhitng khong nghe ma con
c6 hanh vi hanh hung nguoi can thiép bao
vé trat tw cong cong. Khi xac dinh tinh tiét
nay can chu y: Néu nguoi can thiép bao vé
trat tu cong cong la nguoi dang thi hanh
cong vy, c6 nhiém vu bao vé trat tu noi
cdng cong ma ngwoi pham tdi ¢ hanh vi
hanh hung d6i véi nguoi nay thi thudc
treong hop chong ngwoi thi hanh cong vu
; néu gay thuong tich hodc gay ton hai cho
stec khoé ngwoi thi hanh cong vu thi thudc
treong hop pham t6i ¢d y gay thuong tich
hodc gay ton hai cho stic khoé nguoi khac
quy dinh tai Diéu 134 BLHS.

+Tai pham nguy hiém: La truong hop
nguoi pham t6i bi két an vé tdi rat nghiém
trong, tdi dadc biét nghiém trong do ¢4y,
chwa duoc x0a an tich ma lai pham t0i rat
nghiém trong, t0i dac biét nghiém trong
do c0 y, hoac tai pham, chua duoc xoa an
ma lai pham t6i do ¢0 y. Nhu vay, déi voi
toi gy roi trat tw cong cong nguoi pham
t0i thudc truong hop tai pham nguy hiém
chi c6 thé' la ngwoi da tai pham, chwa dwoc
x0d an tich ma lai pham t0i gay roi trat ty
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cong cong, vi ddi voi tdi pham nay khong
co treong hop nao la toi pham rat nghiém
trong hodc dac biét nghiém trong.

3. Thuc trang toi giy roi trat tw cong
cong tai thanh phd Ha Néi tir nim 2017
dén nam 2021

Theo s6 liéu thong ké duoc tir Toa an
nhan dan thanh phd Ha Noi trong 05 nam
giai doan tir 2017 dén nam 2021, Toa an

nhan dan hai cdp thanh phd Ha Noi da
dua ra xét xt so tham 5.358 vu an hinh
sw, d6i vdi 6.607 bi cdo, trong d6 tdi gay
roi trat tw cong cong la 113 vu an ddi voi
412 bi cao. Cu thé tinh hinh t0i gay rdi trat
twe cong cong voi toi pham thudc Chuong
XXI “Céc toi xam pham an toan cong
cong, trat te cong cong” dugc xét xtr so
tham tai thanh phd Ha Noi giai doan tt
nam 2017 - 2021 nhu sau:

| g s | SIS | e
S6vu dn S6'bi cio S6'vu an S6'bi cio S6'vu dn S6'bi cio
2017 993 1.046 14 64 1,41 6,12
2018 1.086 1.262 20 74 1,84 5,86
2019 955 1.361 24 88 2,51 6,47
2020 1.167 1.472 27 101 2,31 6,86
2021 1.157 1.466 28 85 2,42 5,80
Téng so 5.358 6.607 113 412 2,11 6,24

(Nguon: Téa dn nhin dan thanh pho”Ha Noi, nam 2022)

Qua bang s6 liéu néu trén, co thé thay
tinh hinh xét x so tham t0i gay roi trat tw
cong cong tai thanh pho Ha No6i c6 su bién
dong qua cac nam, c¢é xu hudng tang dan
trong cac nam ttr 2017 dén 2021. Trong do,
t0i pham gay roi trat tw c6 nhiéu vu an
phtrc tap, sO bi cdo 16n, thwong tap trung
tai mot khu dan cu, lang, xém.

* Mot s6 khé khin, vuéng mdc lién
quan dén toi xam pham trit tu cong cong
trén dia ban thanh phé Ha N§i

Thir nhat, quy dinh cta BLHS nam
2015 veé toi gay r6i trat tw cong cong van
con mot s§ viedng mac, bat cap; nhiéu quy
dinh chuwa c¢6 hwéng dan kip thoi dé ap
dung trong thuc tién.

Thit hai, do su qua tai vé cong viéc doi
v6i Thadm phan khi cac vu an ngay cang
tang nhung tinh trang bién ch€ khong tang
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ma con phai gidm ty nhién: Thuc tién tai
thanh phd Ha N6i hién nay la bién ch€ phan
bd thdm phéan chua da dé dap tng vdi s6
luong vu viéc phai giai quyét. SO luwong an
duwoc phan cong hang thang cho mdi ThAm
phan vuot qua mttc binh quan (mttc binh
quan la 4-5 vu an/thang tuy nhién ¢ thanh
phd Ha N¢i muirc binh quan 1a 7 - 8 vu an,
c6 tham phan phai giai quyét ti 10 - 12 vu
an/thang) véi ap luc s6 luong, ap luc chi
tiéu nhu vay thi chat luong khong thé cao.

Thir ba, trinh d0 nang lwc doi ngi
Tham phan va Hoi tham nhan dan con
khong dong déu. Trong thuc thi nhiém
vu con ¢6 tinh trang chua lam hét trach
nhiém dwoc giao, chwa tu ren luyén dé€
nang cao pham chat, nang luc.

Ngoai ra, con c6 mot s6 nguyén nhan
khac nhu: Cong tac tuyén truyén veé toi
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gay roi trat tw cong cong chwa sau sat,
tich cwec; cong tac phoi hop gitta cac co
quan chuyén trach van con nhiéu han ché
da lam giam kha nang phong, chong toi
pham gay rdi trat tie cong cdng noéi chung;
co sO vat chat, trang thiét bi phuc vu cho
hoat dong xét xt van con han ché... cling
la nhitng nguyén nhan lam giam hiéu qua
ddu tranh phong chong toi gay roi trat tw
cong cong trén dia ban.

4. Giai phap tang cwong phong ngira
va xét xtt t0i xam pham trat tw cong cOng
trén dia ban thanh ph6 Ha Noi

Thir nhdt, tang cueong cong tac tuyén
truyén vé dau tranh phong, chong toi
pham gay r6i trat tu cong cdng. Trong
cong cudc dau tranh phong, chong cac t6i
pham va cac t€ nan xa hoi, can xac dinh
muc tiéu phong ngtra phai ddt lén trén
hét. b€ dat duoc muc tiéu phong ngtra
cac toi pham thi thong qua cac phién toa
xét xtr so tham cac vu an hinh su, ddc biét
la thong qua cac phién toa luu dong dé€
tuyén truyén sau, rong cho nguoi dan
hiéu duoc tac hai cua gay roi trat tu cong
cong cling nhw nhiing quy dinh cdm doan
cua phap luat do6i véi cac hanh vi bi coi
la gay roi trat ty cong cong. Qua cac hinh
thitc tuyén truyén, gido duc phap luat
khac nhau, gitp cho nhan dan hiéu thém
cac quy dinh caa BLHS quy dinh hanh vi
nao s€ bi xtt ly hinh su va phai chiu trach
nhiém nghiém khac nhat 1a hinh phat.
Khi da hiéu rd cac quy dinh caa BLHS vé
toi pham va hinh phat kem theo thi moi
nguoi sé ty gidc tranh xa va cd y thuc
phong, chdng tdi pham truwde hét la doi
voi ban than va gia dinh ho.

Thir hai, tang cuong cong tac hudng
dan, giai thich cac quy dinh ctia BLHS,
cac van ban phap luat lién quan dén hanh
vi gay roi trat twe cong cong. D€ dam bao
hon vé hiéu qua ap dung, viéc tdng cuong
cong tac hudng dan, giai thich cac quy

S0 Chuyeén de 01 - 2022

dinh ctia phap luat, dac biét la BLHS nam
2015 trong twong quan vdi cac van ban
phép luat khac vé hanh vi gay roi trat tu
cong cong cd y nghia quan trong dé gop
phan xtt ly ding nguoi, dang t6i, dang
hanh vi, ding phap luat, khong bo lot t6i
pham va nguoi pham t0i, trdnh lam oan
nguoi vo toi.

Thir ba, nang cao nang lwc nhan thtc
va trinh do chuyén moén, ky ndng van
dung quy dinh phdp luat hinh su caa
Tham phan, Hoi tham nhéan dan. Van dé
nang cao trinh do nang lyc chuyén mon,
boi dudng pham chat chinh trj nhat la kién
thirc vé xa hoi cho ddi ngti Tham phan,
Hoi thdm nhan dan la hét stic quan trong.
Trong diéu kién kinh t&, van hoa, xa hoi
c6 bude phat trién méi cling doi hdi cac
Tham phén, Hoi thdm nhan dan phai cap
nhat thong tin, kién thitc méi va d6i méi tw
duy dé hoan thanh nhiém vu. Nha nudc ta
da ban hanh nhiéu van ban phap luat méi,
nhiéu dao luat hién hanh dwoc bd sung,
stta d6i, hé thong phap luat da c6 su thay
ddi can ban. Biéu nay doi hoi Tham phaén,
Hoi tham nhan dan phai thuong xuyén
nam bat nhitng thay ddi ctia phap luat dé&
4p dung dting dan, chinh xac. D& nang cao
trinh d6 nang luc, pham chat chinh tri va
kién thirc chuyén mon cho cac Tham phan,
Hoi thAim nhan dan, Toa an nhan dan cac
cap phai cha y thyc hién cac yéu cau sau:

Mot la, da dang hod cac loai hinh
dao tao, boi duong Tham phan, Hoi tham
nhan dan. Két hop chat ché gitra dao tao,
boi dudng theo trueong 16p voi ren luyén,
thr thach Tham phén, Hoi tham nhan dan
trong thuc tién cong tac va cudc sdng.

Hai la, d€ hoat dong dinh tdi danh va
quyét dinh hinh phat t0i gay roi trat tu
cong cong cua Toa an dat chat lwgng, hiéu
qua thi d6i ngd can bd, Thdm phan, Hoi
tham nhan dan, Thu ky, Tham tra vién
Toa 4n nhan dan cac cap phai cd y thiic
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chinh tri, phdm chat dao duic tot, nhat la
dao dac nghé nghiép.

Thir ti, thuong xuyén tong két rat
kinh nghiém kip thoi d€ dam bao hoat
dong ap dung thong nhat phap luat trong
hoat dong xét xtr. Tong két kinh nghiém
trong hoat dong xét xt ndi chung va an
hinh sw noéi riéng la mot nhiém vu quan
trong cua nganh Toa an. Bdi 1€, thong qua
hoat dong tong két, rat kinh nghiém vé
nhitng gi da lam dwoc va nhitng gi chua
lam dugc chung ta mdi rat ra duoc bai
hoc kinh nghiém vé viéc ap dung phép
luat trong hoat dong xét xu; thdy dugc
nhitng quy pham phap luat nao phtu hop
véi thuc t€ cudc sdng, quy pham phap
luat nao khéng con phu hop can stra doi,
bd sung tir d6 cd nhitng kién nghi, dé nghi
xem xét, stta doi, giai thich, hudng dan
ap dung phap luat thdong nhat dam bao
tinh nghiém minh ctia phap luat va bao
vé duoc quyeén va loi ich hop phap, chinh
dang cua Nha nwdc va nhan dan. D€ lam
tot cong tac tong két rut kinh nghiém trong
hoat dong xét xtr chung ta can thuong
xuyén cap nhat kip thoi két qua xét xtt so
tham, phuc tham, két qua cong tac giam
ddc tham, két qua tai thdm cac ban an,
quyét dinh da c6 hiéu luc phap luat trong
toan Nganh dé chi rd nhitng sai [am, thiéu
sot trong viéc danh gia chiing ctt, ap dung
phép luat dé rat kinh nghiém va lwa chon
nhitng ban an, quyét dinh ding dan cho
toan Nganh tham khao.

5. Két luan

An toan cong cOng, trat tw cong cong
co lién quan chdt ché tdi cachoat dong kinh
t€ - van hoa cling nhu cudc song ctia nguoi
dan trén dia ban thanh phé Ha Noi. Do
do, bao vé an toan cdng cong, trat tir coOng
cong luon duoc s quan tam cua Dang,
Nha nudc, cling nhw cua toan xa héi. Tuy
nhién, xuat phat tr mat trai ctia nén kinh t€
thi truong, qua trinh do6 thi hda, toan cau
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héa nén kinh t€, sy gia tdng va bién dong
dan s, ty 1é lao dong that nghiép ngay
cang nhiéuy, y thirc va trinh d¢ nhan thac
ctia nguoi dan chua cao, cting nhw chua y
thitc hét hau qua cta hanh vi gay r6i trat
tw cong cong dé€ lai, sw tho o thiéu trach
nhiém ctia mot sO can b, cong chirc thuc
thi phap luat, nguoi dan chua that su tich
cuee trong t0 giac toi pham va hd tro cho cac
co quan c6 tham quyén va nguoi tién hanh
t0 tung trong viéc chitng minh t6i pham...
Tat ca cac van dé d6 lam cho tinh hinh t0i
pham nay trong thoi gian toi sé phttc tap
vanguy hiém hon. Két qua nghién ctru ctia
bai viét da xac dinh dwoc khai niém, dau
hiéu phéap ly cta t4i gay roi trat twe cong
cong, tinh hinh toi pham gay roi trat tu
cong cong trén dia ban thanh phd Ha Noi
giai doan 2017 - 2021. Trén co s¢ do, bai
viét da trinh bay mot s giai phap nham
tdng ceong phong ngtra va nang cao hiéu
qua xét xtr d6i véi tdi pham gay rdi trat tw
cong cong./.
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