BAO DAM QUYEN TIEP CAN CONG LY O VIET NAM HIEN NAY:
PHAN TiCH TU LY THUYET CUA JOHN RAWLS VA
CHUONG TRINH PHAT TRIEN LIEN HOP QUOC VE CONG LY
VA TIEP CAN CONG LY
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Tiép cdn cong hj vira duwoc xem ld quyén co ban ciia con nguoi, dong thoi ciing la “chit xiic tic” doi
v6i nhitng quyén con nguoi khéc. Quyén ndy cé thé méi chi duoc dé cdp dén 6 Viet Nam mot vai nim
tré lai day. Bai viét ndy di sdu tim hiéu ndi ham ciia “cong ly” tir Iy thuyét ciia John Rawls va “tiép
cdn cong 1y” theo cdch tiép can ciia Chuong trinh Phat trién Lién Hop Quéc (UNDP). Trén co sé dé,
d6i chiéu so sdnh va chi ra nhiing van dé can hodn thién trong phdp ludt Viét Nam theo huéng tiép
cdn d6 nhdam dam bdo quyén tiép cin cong lj cho nguoi dan.
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Access to justice which has only been mentioned in Vietnam recently is considered both a
basic human right and a “catalyst” for other human rights. This article studies on the meaning of
“justice” from the theory of John Rawls and “access to justice” under the approach of the United

Nations Development Programme (UNDP). On that basis, it compares and points out some issues
that need to be improved in the our legal framework according to that approach in order to ensure

the right to access justice of people.
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1. Ly thuyét vé Cong ly va Tiép can
cong ly

Ly thuyét vé Cong lyj ciia John Rawls

John Rawls (1921 - 2002) mot triét gia
nguoi My véi tac pham “Mot ly thuyét vé
cong ly”! da gay tiéng vang vdi gioi nghién
ctu triét hoc khi duwa ra quan niém madi mé vé
cong ly. Cong ly nhu 1a sy cong bang la tam
diém cua toan bo hoc thuyét caa 6ng. Chudn
muc cta cong bang trong mot thé ché xa hoi
cu thé chinh 1a nguyén tac phan chia quyén loi
va nghia vu cho mdi ca nhan. Theo 6ng, cong
bang chi c6 duoc khi con nguoi tu nguyén
cung tham du vao qua trinh hgp tac xa hoi dé
lam sao mdi c4 nhan gianh duoc loi ich nhiéu
hon so v6i khi ho song don 1é. Song sau khi
tac pham ra doi nhitng ddi lap cling nhu hiéu
[am véi quan diém nay cua déng ngay cang sau
sac. Vi vay trong cudn “Coéng ly nhu la cong
béng - sy tai trinh bay”, Rawls da chi rd 1y do
ong viét cudn sach nay d€ stra chira nhirng sai

! John Rawls, A theory of jusitce, Harvard University
Press, 1971.
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[am da lam lu mo di y nghia cta cong ly. Vé
logic 6ng viét lai tw twdng chinh lam nén tang
xudt phat d€ trén d6 ong trién khai quan niém
vé cong ly nhw cong bang,.

Trudce hét, ly thuyét ma J. Rawls dwa ra
dugc coi 1a sy tiép ndi va phat trién nhiing tw
tuwdng truyeén thong vé cong bang xa hoi trong
lich str, dac biét 1a tu tuwong vé Khé wdc xa
hoi ctia Locco, G. G. Ratx6 ciing nhu nhiing
tw twong vé dao dic hoc cua Canto. Tuy cd
nhiing tién bd trong tw twong cta hoc thuyét
nay tra 1oi vé sy hinh thanh cac thé ch€ chinh
tri, sw hinh thanh Nha nudc va Phap luat...
song no khong thé tw tra 10i cho cau hai tai
sao ca nhan lai tw nguyén dem quyén ty do
ctia minh trao cho m¢t nhém khac ma nhiing
quyén con ngudi van khong duoc dam bao.
O trong nghién cttu ctia minh, Rawls mudn
lam rd nhitng can ctt cd nhan tham gia vao cac
qué trinh xa hdi bang thoa woc va dng nhan

*Thac si, Gidng vién Khoa Phdp ludt hinh sy va Kiém
sdt hinh sy, Truong Dai hoc Kiém sdt Ha Noi; Nghién
ctiu sinh Khoa Ludt, Pai hoc Quéc gia Ha N§i
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ra rang can c6 mot hé thdng cac nguyén tac
chung dam bao cho thoa wdc ctia con nguoi
truede khi quyét dinh tham gia khé wdc xa hoi.
Va tir 46 6ng dwa ra quan diém “cong ly nhw la
cong bing (Justice as fairness)” véi mong mudn
sé tro thanh giai phap thay thé cho nhiing
quan diém truyén thong tir 1lau trong lich st
tw twdng triét hoc, dao dic.

Rawls da tao ra mot nguyén tac cong ly
cta rieng minh thong qua viéc xay dung mot
y niém vé mot xa hoi ma ¢ do ¢ du tat ca
moi thtt con nguoi can (ttr thic an, nha ctra,
moi treong séng...), moi thanh vién cua xa
hoi déu co6 quyén ty do nhu nhau trong cac
vén dé co ban nhu quyén bau ctt, quyén nam
gitt cac chirc vu cong quyén, quyén tu do
ve tu teong... Ong gia dinh day 1a “original
position” (tam dich: vi thé khoi thay). Va & vi
thé khoi thuy nay, moi nguoi sé cung tao ra
mot nguyén tic chung vé cong ly sau mot “veil
of ignorance” (tam dich: bttc man vd minh),
bttc man nay sé khong cho phép moi ngwoi
dugc biét vé chinh minh, ho khong biét minh
la nguoi nhu thé nao, ¢d vi tri ra sao trong xa
hoi, gia hay tré, tai nang hay vd dung, manh
hay yéu... Va dé€ xa hoi gia dinh nay c6 thé
duy tri trong trat tu moi ngwoi phai cung
nhau dat ra nhitng luat 1¢é chung dé dam bao
cac nhu cau co ban cho viéc duy tri sy song
cua chinh minh. Tuy nhién, van dé d¢ 1a, ho
khong biét ho la ai? Thi ho ciing sé khong biét
minh can gi? Va phan ting v6i moi tinh hudng
xay dén nhu thé nao? Vay nén dé dam bao su
an tam cho chinh minh ho sé phai dat minh
vao vi tri cia nguoi yéu thé nhat va xay dung
nhttng luat 1é thuan loi cho nguwoi do. Boi
bang cach nay moi ngudi tin chac rang minh
sé ton tai duoc O trong xa hoi d6. Bay chinh la
co s d& Rawls tao ra nguyén tac cong ly (mot
nguyén tac dwoc sinh ra tir nén tang xa hoi gia
dinh vtra néu).

Nguyén tac cong ly ctia Rawls? duoc tao
ra voi muc tiéu giai quyét van dé lién quan
dén cong ly phin phoi (distributive justice) va
John Rawls géi gon nguyén tac nay vao cum
tlr “Cong ly nhu 1a cong bang - Justice as

2 John Rawls (1999), A Theory of Justice: Revised Edition,
The Belknap Press - Havard University Press, tr. 266.
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fairness”. Nguyén tic nay dwoc thé hién khai
quét thdng qua nhitng nguyén tac cu thé sau:

Nguyén tac thit nhat (1) vé tu do binh
dang nhan manh tinh t8i cao ctia quyén tu do
co ban; quyén ty do co ban theo Rawls bao
gom cac quyén: Ty do tu tudng (freedom
of thought), tw do tin ngudng (liberty
conscience), quyén ty do chinh tri (ing ct,
bau ctr), quyén tu do tham gia hdi doan va lap
hoéi, quyén ca nhan con nguoi duoc ton trong
(integrity, physical and psychological, of the
person), quyeén tai san, va cudi cung, cac tw do
va quyén han nay duoc bao dam boi mot nha
nudce phap quyén (the rule of law).

Nguyén tic thtt hai (2) Rawls mudn nhan
manh, nhitng bat binh dang xa hdi va kinh
t€ thi phai luén thoa man hai diéu kién: Thi
nhat, nhitng bat binh dang d6 phai ludn vi
loi ich cao nhét cho nhitng nguoi chiu nhiéu
bat loi nhat trong xa hoi; Va th hai, nhitng
bat binh dang d6 phai gan lién véi vi thé von
dwoc mo rong cho moi ngwoi trén co so binh
dang va cong bang vé co hoi.

Nhu vay, chting ta c6 thé thdy nguyén tac
cong Iy nhw la cong bang 1a mot cong ly duoc
xay dung trén co so ca nhan. Luat phap chi
o thé gidi han ty do khi nao su gidi han dé
sé dem dén mot ty do va quyén han rong 16n
hon cho tat ca, ddc biét 1a nhom yéu thé trong
xa hoi. Su tw do co ban dwoc nhic dén trong
nguyéen tac (1) chi ¢ thé bi gidi han cho mot
muc tiéu ty do phd quat hon. Vi du nhu trong
cudc chién dai dich Covid-19, cac bac si, y
t4, quan nhan, can bg... bi gidi han sy ty do
ca nhan do bi cach ly véi gia dinh va xa hoi,
muc tiéu ctia ho la cdng hién stcc minh cung
nhau chong lai dich bénh va su lay lan dich
bénh. Va su gidi han tu do d6 ctia ho duoc
bién minh boi nhu cau duoc wu tién cao hon
do la su an toan va an ninh cta nhan dan va
Quadc gia.

Theo Rawls, cdu triic co ban dé dim bdo
nguyén tic cong Iy phai cé bao gom hai yéu t&
la: (1) Tao mot diéu kién bdi canh cong b:img
(fair background conditions) va (2) Dinh ché
va cdu trac chinh tri co ban (the public rules
of the basic structure)®.

* John Rawls (2001), A Theory of Justice: Revised
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Thit nhat, thyc télich stt, xa hdi va kinh t&
khong cho phép ching ta bo qua tat ca nhiing
bat cong hién thoi cach xa xi d€ thiét lap mot
tién trinh chinh sach cho céng ly ma khong
thiét 1ap lai mot diéu kién boi canh cong bf“mg
cho ly twdng cong ly. D€ c6 duwoc mot bsi canh
cong bang, dinh ché& qudc gia, tic hién phéap
va cac b luat co ban phai bao dam dwoc chirc
nang bao vé va phat huy quyeén tu do chinh
tri va quyén lam nguoi co ban, dong thoi bao
dam mot hé trinh tién bd trong cong ly xa hoi
va kinh t€ von can thoi gian va sy gia tang
trinh d¢ dan tri. Pay la phan vu quan yéu cua
diéu Rawls goi la “quy ludt vé tién trinh, thu
tuc thudn tiiy cho boi canh cong ly” (the rules
of pure procedural background justice). Quy
luat nay bao gom hai phuwong dién: Mot la vé
vi md d6i véi cac dinh ché co ban vé quyén
han va tu do; hai la vé vi mé d6i véi cac tuong
quan gitta ca nhan va cac to chirc trong xa hoi
dan su va kinh té.

Tht hai, cong ly trén co s cong bang
chi c6 thé duoc thuc thi boi dinh ché va cau
tric chinh tri co ban - néu khong, khong thé
c6 cong ly. Con nguoi trong mot xa hoi phai
la cong dan ctia mot qudc gia, va vi thé, ho
phai chiu sw cai ché€ va anh hudng nang né
boi dinh ché cong quyén co ban. Mbi cong
dan sinh ra trong mot qudc gia, sdng, va roi
di ra khoi bang cai chét. Va xa hoi d6 bao gio
cling chita day bat cong va bat binh dang. Boi
thé hai nguyén tac Cong 1y nhuw 1a cong bang
phai giai quyét nhiing bat cong qua dinh ché
ctia cau tric co ban nham giam thiéu nhiing
phan phdi khong dong déu cua con nguoi
trong hoan canh c4 nhan cua ho vi ly do giai
cap, thira k€, kha nang bam sinh hay sy may
rui trong cudc doi. Cong ly chinh tri va xa hoi
phai dwa co hoi thang tién dén cho trién vong
cudc doi (life-prospects) cho moi cong dan
trong xa hoi do.

Cé thé thdy, “xa hoi gia dinh” ma Rawls
tao ra that ly twong. Ong da dé xuat mot giai
phéap kha di dé giai quyét mot van dé ton tai
trong cac nghién cttu trude d6 - van dé gita

Edition, Harvard University Press, tr. 52-58. Link:
http://www.consiglio.regione.campania.it/cms/CM_
PORTALE_CRC/servlet/Docs?dir=docs_biblio&file=
BiblioContenuto_3641.pdf
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phat trién kinh t& va cong bang xa hoi, chi
ra si khdc biét gitta cac ca nhan va dan dén
chuyén ton tai nhing bat binh déng trong xa
hoi la tat yéu. Cot 161 ¢ day chinh 1a tir nhitng
bt binh dang tat yéu do, con nguoi phai tim
cach ting xr phut hop nhéat d€ dam bao lgi ich
toi da va han ché toi thiéu thiét hai cho tat ca
moi nguwoi trong xa hoéi - do chinh la ndi ham
ctia nguyén tac cong Iy nhw la cong bing. Diéu
nay yéu cau cac qudc gia budc phai xay dung
cac chinh sach diéu hanh xa hoi phu hop voi
quoc gia va cong dan cua minh, dam bao toi
da kha nang thuc thi ctia cong ly trong xa hoi.

Trén tinh than thira ké va phat huy, nha
triét hoc John Rawls da cé nhitng nghién ctu
sau sac, nhan van va tré thanh nén tang cho
nhitng nghién cttu cua thé hé sau khi nghién
ctu vé cong ly va nhitng khia canh lién quan.
Mic dut chiing ta van phai thita nhan rang dé
hién thiec héa nhitng tw twdng ctia Rawls vao
thuc t& xa hoi la mot diéu qua khong dé dang.

Quan diém vé tiép can cong Iy ctia UNDP

Trén thé giéi hién nay, cd thé c6 nhiéu
cach hiéu khac nhau vé tiép cin cong 1y (access
to justice), trong d6 quan diém cta td chic
United Nations Development Programme
(viét tat: UNDP) va mot s§ t6 chirc qudc t&
khac ap dung thé hién: “Tiép can cong ly duoc
hiéu nhu la kha nang tim kiém sy dén bu hodc
st khic phuc (remedy) cho nhiing bat cOng
hay thiét hai ma mot cd nhan hay mot nhém
ca nhan, dac biét la nhitng nhém yéu thé, dé
bi ton thuong trong xa hdi phai ganh chiu.
Nhitng bat cong hay thiét hai nay c6 thé do
ca nhan hay phap nhan gay ra trong tat ca cac
linh vyce cta doi song xa hoi cht khong gioi
han ¢ trong linh vuc t6 tung hinh su. Viéc tim
kiém sy dén bt hay khac phu duoc thuc hién
thong qua viéc ti€p can voi cac thiét ché tu
phap ca chinh théng va khong chinh théng
(formal and informal justice system)”.

bé lam duoc diéu d6, UNDP da xay
dung hé thong ba yéu t6 nén tang chinh dé
dam bao cho tiép can cong ly duoc thuc thi
trong thuec té, bao gom:

Thir nhat la “sw bao vé phap ly”, day la
nén tang dau tién dé€ dam bao tiép can cong
ly, boi vi chi khi ¢6 mot khudn khé cac quyén
va nghia vu phdp ly, moi nguoi méi co so
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sO tim kiém sy dén bu cho nhitng thiét hai
ma ho dang gap phai mot cach hop phap va
cong bang. Thit hai la “khudn khd thiét ché”,
theo UNDP, khudn kho thiét ché vé tiép can
cong ly khong chi duoc tao lap bdi hé thong
tw phap chinh thdng (vi du nhu toa an, cac
co quan cong td, cac co quan diéu tra...) ma
con boi hé thong tu phap khong chinh thong
va mot hé thdng cac co quan gidam sat (cac to
chttc xa hoi, cac co quan dan ctr...). Nhiém vu
chung cta cic co quan nay chinh la dé€ dua ra
nhitng giai phap giai quyét tranh chip cong
bang theo phép luat, va mdi co quan sé c6
tteng vai tro cu thé khac nhau trong viéc bao
dam ti€p can cong ly. Thit ba la “kha nang doi
hoi va theo dudi vu viéc cia quan chung”, doi
véi nén tang thit ba thi can c¢6 hai yéu td co
ban lién quan, d6 la su hiéu biét phap luat caa
quan ching va hé thong tro giap va tu van
phap ly. Quan ching can co kién thic va sw
hiéu biét vé cac quyén va co chébao vé quyén
thi méi c6 du kha nang thuc hién tiép can
cong ly. Dong thoi, Nha nudc va cac to chiie
xa hoéi cling phai c6 trach nhiém trong viéc
bao dam gido duc, tuyén truyén va hd trg cho
hoat dong tiép can cong ly ctia quan chung
dé hoat dong ti€p can cong ly duwoc dam bao
thuc thi mot cach c6 hiéu qua va cong bang?.

Co thé thdy, UNDP da truc tiép chi ra
nhitng nén tang cdt yéu, mang tinh khai quat
dé€ dam bao quyén ti€p can cong ly cho nguoi
dan. Ba yéu t0 nén tang nay vira la diéu kién
can, vira la diéu kién du d€ nguoi dan co thé
tim kiém dwoc mot s dén bu thoa dang dé
dang hon cho nhiing mat mat hay thiét hai
ma ho phai ganh chiu.

Twu chung lgi, c6 thé ndi cdng ly cho dén
nay van kho dé co6 thé dua ra mot khai niém
chung nhét boi no6 ludn bién doi theo ca thoi
gian va khéng gian. O mdi con ngudi, mdi xa
hoi, mdi qudc gia, mdi thoi ky sé cd nhiing
cach dinh nghia cua riéng ho. Khi nhin vao
tinh hinh chung trén thé gidi hién nay, sy bat
cOng van con ton tai & khép moi noi trén dia
cau va chac han rang sé cé nhiéu ngudi mong
muon duoc song trong xa hoi ma John Rawls

* Vi1 Cong Giao (2009), Tiép cin cong ly va cdc nguyén
Iy ciia nha nwéc phdp quyén, Tap chi Khoa hoc Pai hoc
Qudc gia Ha Noi: Luat hoc 25, tr. 190.
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“tao ra”. Cai hay trong tu tudng ctia Rawls
do 1a viéc Rawls thtra nhan sy bat binh déng
nhu mot sy tat yéu hay hiéu cach khéc, su bat
binh déng trong xa hoi dugc tao ra hét stc
“tw nhién”, boi mdi ca nhan trong mot xa hoi
déu duoc sinh ra trong nhiing hoan canh khac
nhau, ho khong c6 quyén dwgc chon noi minh
sinh ra, hay b6 me ctia minh 1a ai... nhung ho
sé sit dung nhiing nguon luc ma ho c6 mot
cach hoan toan tu nhién dé d€ ho song va
vuon 1én trong xa hdi do; diéu nay v hinh
chung sé tao ra sy bat binh déng mot cach ty
nhién trong xa hoi. Tl day, nguyén tac cong
ly ctia dng ra doi, d€ rut ngan khoang cach
b4t binh dang, d& xay dung mot xa hoi cong
bang, sw cong bang sé kién tao nén tinh bén
vitng trong mot xa hoi.

Hién nay, rat nhiéu qudc gia, to chirc hay
c4 nhan trén toan thé gidi van miét mai xay
dung con duong tim dén mdt xa hoi cong
bang, dam bao cong ly va UNDP ciing khong
ngoai lé. Nam 2005, UNDP da trién khai dy an
Tiép can cong ly va xudt ban mot cudn so tay
huéng dan, trong d6 UNDP da chi ra nhitng
yéu t6 anh hudng truc tiép dén qua trinh tiép
can cong ly ctia nguoi dan, dong thoi trong
viéc néu cao vai trd ctia mdi t6 chitc, UNDP
cling dd duwa ra nhitng muc tiéu nham tim
ra nhiing giai phap t6i wvu dé thuc day trach
nhiém ctia cac co quan chinh pha, phi chinh
phu va nang cao nhan thitc ctia ngroi dan
v6i phap luat. Tte hoat dong bao dam quyén
tiép can cong ly, UNDP da tryc ti€p bao vé
dén quyén caa con nguoi. Cac qudc gia co
thé tham khao dé€ xay dung mot thiét ché bao
dam quyén ti€p can cong ly, viéc dam bao
quyeén nay cho nguoi dan clng 1la mot phan
trong dam bao cong ly chung cho xa hoi, thuc
day su phat trién bén viing ctia quoc gia.

2.Bdo dam quyeén tiép can congly ¢ Viét
Nam trén co s¢ ly thuyét cia John Rawls va
UNDP

“Tu tuwong vé cong ly, quyén tiép can
cong ly trong phap luat Viét Nam hién nay
la sy k€ thtra, phat trién cua tw tudng vé cong
ly va quyeén tiép can cong ly da duoc xac lap
trong truyén thong van hod, ma duoc thé hién
qua phdp luat ti thoi phong kién cua nudc
ta, cung vdi viéc ti€p thu cac gid tri tinh hoa
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ctia nhan loai”®. Tu tudng vé cong ly va quyén
tiép can cong ly da duoc thé hién gian tiép
va truee ti€p thong qua cac quy dinh trong cac
ban Hién phap cua Viét Nam (Hién phap nam
1946, Hién phap nam 1992 va Hién phap nam
2013). Cong ly va quyén ti€p can cong ly duoc
thé hién trong cac linh vyc phéap luat ¢ Viét
Nam ma dac biét duoc thé hién ro trong phap
luat t6 tung, diéu nay th~€ hién sy quan tam,
cong nhan cting nhu nd lgc cua Viét Nam
trong viéc bao dam quyén cho nguoi dan.
Nhitng quy dinh d6 chinh la co s& d€ cac hoat
doéng bao dam quyén con nguoi, quyén cong
dan dwogc trién khai thuc hién trong thuec té.

Viéc thuc thi va bao dam ba yéu td nén
tang cua quyeén ti€p can cong ly ma UNDP da
chi ra cling da duoc thé hién ¢ Viét Nam, cu
thé nhu sau:

(1) Sw bao vé phap ly:

Nhom cic quyén lién quan bao ham va lién
quan dén quyén dwgc xét xir cong bang, nhw la:

- Quyén coéng bang trede Toa: Diéu 9,
Diéu 26 By luat T6 tung hinh sy (BLTTHS)
nam 2015.

- Quyén gia dinh vo t6i: Diéu 31 Hién
phap nam 2013; Biéu 13 BLTTHS nam 2015.

- Quyén bao chira: Diéu 16 Hién phap
nam 2013.

- Quyeén duoc xét xit cong khai: Diéu 25
BLTTHS nam 2015; Biéu 11 Luat T6 chtrc Toa
an nhan dan nam 2014.

- Quyén khong bi hoi t6: Khoan 1 Diéu
152 Luat Ban hanh van ban quy pham phap
ludt ndm 2015; Khoan 2, 3 Diéu 7 BO luat Hinh
si nam 2015.

- Quyén dwgc bodi thuong: Diéu 31
BLTTHS nam 2015.

- Quyén duoc khang cado, khang nghi,
xem xét lai ban an va hinh phat d6i véi minh
theo quy dinh ctia phap luat: Biéu 27 BLTTHS
nam 2015.

- Quyén dugc st dung ngdn ngit va tiéng
nodi ctia dan toc minh khi tham gia t6 tung (c6
phién dich): Biéu 29 BLTTHS nam 2015.

°> Pham Hong Thai (2020), Tw tuwéng vé cong Iy va quyén
tiép cin cong ly trong phip ludt Viét Nam, Tap chi Khoa
hoc PHQGHN: Luét hoc, Tap 36, s6 1, tr. 23.
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Nhém quyén cia cdc nhém nguwoi dé bi ton
thwong

Vi truyén thong dan toc va tiép thu cac
hiép wéc vé quyén lién quan dén cac nhom
yéu thé trong xa hoi, Dang va Nha nudc ciing
danh nhiéu quan tam cho nhom déi tuong
nay, thé hién thong qua cac quy dinh trong:

Luat Nguoi cao tudi nam 2009;

Luat Nguoi khuyét tat nam 2010;

Luat Tré em nam 2016;

Luéat Phong, chdng bao luc gia dinh nam
2007;

Luat Phong, chong ~nhiém virus gay ra
hoi chiing suy giam mién dich mac phai &
nguoi (HIV/AIDS) nam 2006;

Luat Tro gitup phap ly ndm 2017;

Chuong trinh 135 cua Chinh phu vé Xoa
doi, giam ngheo;

Chuong trinh Muc tiéu phat trién hé
thong tro giup xa hoi giai doan 2016 - 2020
cua Chinh pht;... va mét s6 Chuong trinh
bao vé cong dan thudc nhom yéu thé khac.

(2) Khuén kho thiét ché

Khuon kho thiét chétrong bao dam quyén
ti€p can cong ly khong chi néi dén hé thong
cac co quan tw phdp chinh thittc ma ngoai ra
con c6 cac co quan thudc hé théng cac co quan
tu phap khong chinh thirc va hé thong cac co
quan, t0 chitc thye hién hoat dong giam sat
va dam bao thuee thi phap luat. Cac co quan
nay déng vai tro rat quan trong trong chuoi
cac hoat dong dam bao quyén ti€p can cong
ly ctia ngwoi dan. O Viét Nam nhiing co quan
nay bao gom:

He¢ thong tw phdp chinh thitc (Formal justice
system)

Bé Tw phdp: B6 Tu phap co6 trach nhiém
va vai tro chinh trong viéc xay dung, duy tri
cac tiéu chuan cua hé théng tu phap trong
ca nudc. Trong do6 co bao dam cong ly duoc
thuc thi néi chung va bao vé thuc day quyén
con nguoi quyén cong dan nodi riéng, ddc biét
la nhém yéu thé trong xa hoi, bang cach xay
dung hé thong chinh sach va tha tuc pht hop.

Toa dn: Hién phap nam 2013 da bo sung
nhiém vy “bao vé cong ly” cho Toa an nhan
dan (Khoan 3 Diéu 102), danh mot dau moc
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quan trong trong viéc dam bao cong ly trong
linh vuc t6 tung tu phap ndi riéng va trong
xa hoi ndi chung. Theo Hién phép, Toa an la
cha thé thuc hién quyén te phap (Khoan 1
biéu 102) va hoat dong dua trén cac nguyén
tic hién dinh trong t0 chiic va hoat dong
nhu: Nguyén tac xét xt c6 hoi tham tham gia,
nguyén tac thAm phan va hdi tham xét xt doc
lap, nguyén tac xét xtr tap thé, nguyén tac xét
xtt cong khai, nguyén tac bao dam quyén bao
chita cua bi can, bi cdo, quyén bao vé loi ich
hop phap cta duong su, nguyén tac tranh
tung trong xét xtt dwoc bao dam, nguyén tac
hai cap xét xtr.

Sau khi Hién phap nam 2013 c6 hiéu luc,
mot s6 van ban luat da duoc stra doi dé thong
nhat voi tinh than Hién phap nhu: Bo luéat
Dan sy nam 2015 (Diéu 5, 6, 14); B luat T6
tung dan su nam 2015 (Diéu 4); Luat To chikc
Toa én nhan dan ndm 2014 (Diéu 2); BLTTHS
nam 2015 (Diéu 13, 14, 19, 26, Chuong V...).

Dac biét trong BLTTHS nam 2015, Bo luat
nhin chung da thé ché héa day du cac chu
trwong cai cach tu phap cua Dang va Hién
phap nam 2013, bao dam moi hanh vi pham
t0i déu phai dwoc phat hién va xi ly nghiém
minh, chinh xac, trdnh lam oan nguoi vo t6i.
Tang cwong hon nita trach nhiém ctia cac co
quan td tung trong viéc bao vé quyén con
nguoi, quyén cong dan; cu thé hda cac trinh
tw, thu tuc d€ nguoi tién hanh td tung va tham
gia t0 tuc thuc hién day da quyén va trach
nhiém theo luat dinh, tx d6 dam bao quyén
ti€p can cong ly cho nhan dan ndi riéng, xay
dung mot hé thdng tw phdp cong bang noéi
chung.

Vién kiém sit (VKS): VKS la co quan cd
thdm quyén tién hanh t& tung, c6 chitc nang
hién dinh la thiee hanh quyén cong t6 va kiém
sat hoat dong tu phap. VKS st dung nhiing
quyén ndng cua minh dé bao vé phap luat,
bao vé quyén con nguoi va quyén cong dan
(khoan 3 Diéu 107, khoan 2 Diéu 14, Diéu 21,
22,... Hién phap nam 2013 va Diéu 2 Luat
T6 chtrec Vién kiém sat nhan dan nam 2014),
nhitng quyén nang do6 cé thé ké dén nhu: Dé
ra yéu cau diéu tra; Truc ti€p thyc hién mot
sO hoat dong diéu tra dé€ lam rd nhitng van
dé can chitng minh; Ra quyét dinh hiy bo cac
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quyét dinh trai phap luat cia Co quan diéu
tra; Khong phé chudn cic quyét dinh nham
han ché quyén cua nguoi bi budc toi khi chuwa
cO da can ci; Dinh chi vu 4n do6i véi bi can
khi c6 can ctt xac dinh bi can khong pham
toi hodc ¢6 cin ct mién trach nhiém hinh su;
Tra twe do cho ngwoi bi tam gitt va ngwoi phai
chdp hanh an phat tu khi thoa man cac can ct
tra tu do ctia phdp luat; Ra quyét dinh khoi
t0 va phat biéu quan diém giai quyét vu an
tai phién toa; Khang nghi theo thu tuc phuc
tham, giam doc tham, tai thdm cac quyét dinh
ctia Toa én d& khac phuc vi pham...

Nhin chung cé thé thdy chiic ndng, quyén
han va hoat dong cua VKS trong hoat dong
t0 tung da gop phan tang cuong va dam bao
quyeén tiép can cong ly cho nguoi dan, bao vé
quyén con nguoi va quyén cong dan trong
qua trinh t3 tung.

He thong tw phdp khong chinh thirc (Informal
justice system)

- Cac phuong thitc giai quyét tranh chap
thay thé (Alternative Dispute Resolution
Methods):

+Trong tai: K& ttr nam 2003, phuwong thitc
giai quyét tranh chdp trong tai da trd thanh
mot trong nhiing co ché giai quyét tranh chdp
chinh thttc, tuy nhién phwong thitc nay chi ap
dung trong hoat dong thrrong mai.

+ Hoa giai (mediation & conciliation):
bay la phuong thitc phd bién duwoc ap dung
trong linh viec dan sy, lao dong va gia dinh
dé khuyén khich cac bén trong tranh chap giai
quyét tranh chdp dé€ day nhanh tién trinh giai
quyét, tiet kiém chi phi cho cacbén trong tranh
chdp. Hoa giai 1a mot phuong thire giai quyét
mau thuan, xung dot xa hoi rat hiéu qua. C6
nhiéu hinh thtrc hoa giai khac nhau, thong
thwong dwoc chia lam hai loai: Hoa giai trudc
t0 tung va hoa giai trong t6 tung. Hé thong
phap luat vé hoa giai tranh chdp trudc td tung
O nudc ta hién nay twong doi day du va bao
trum cac linh vuc ctia doi song - xa hoi. Phap
luat vé hoa giai trede t6 tung hién nay gom:
Hoa giai 0 coso (Luat Hoa gii co sé nam 2013,
Nghi dinh s6 15/2014/ND-CP, Nghi quyét lién
tich s 01/2014/NQLT/CP-UBTWMTTQVN,
Thong tw lién tich sd 100/2014/TTLT-BTC-
BTP, Chuong XVIII B6 luat T6 tung dan sw
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nam 2015); hoa giai thuwong mai (Nghi dinh s&

22/2017/ND-CP); hoa giai theo quy dinh cta
phap luat hinh sy (khoan 3 Diéu 29 B¢ luat
Hinh sy nam 2015).

- Tap quan phap:

Trong linh vuc t6 tung dan su, viéc ap
dung tap quan duoc cong nhan tai Viét Nam
theo quy dinh trong Diéu 5; khoan 2 Diéu 29;
khoan 1 Diéu 121 B luat Dan sy nam 2015.

Viéc ap dung tap quan hay ap dung quy
dinh twong tw cia phap luat dé€ giai quyet tranh
chap van tuan theo mot nguyén tac truyen
thong thudc tham quyén cua Toa an. Viéc ap
dung tap quan hay ap dung quy dinh tuong
tw cua phap luat dé giai quyét tranh chdp duoc
xem nhu mot giai phap tinh hudng nham giai
quyét kip thoi nhiing tranh chap dé git sw on
dinh trong giao luu dan sy, dong thoi la co
sO d€ co quan lap phap cd can ct stra ddi, bo
sung hoan thién phap luat cho phu hop véi
nhting quan hé xa hoi dang ton tai trén thyc
t€. Viét Nam la mot qudc gia 6 54 dan toc voi
cac phong tuc, tap quan phong pht, da dang.
Mot sO tap quan dién hinh thuwong duoc ap
dung giai quyét nhitng tranh chadp trong cong
dong dan cu nhu: Tap quan vé chuyén giao
quyén so httu va chuyén giao quyén st dung
tai san; tap quan vé boi thuong; tap quan giai
quyét tranh chap vé vat nudi, cay trong, tap
quan dén bu cho hau qua cua viéc xam hai

lam anh hudéng m6, ma‘. Trong linh vuc t6

tung hinh sy, BLTTHS nam 2015 4p dung tap
quan qudc t€ trong treong hop thudc khoan
2 biéu 3 va biéu 492 BLTTHS nam 2015 c¢6
lién quan dén nguoi nuwdc ngoai pham tdi trén
lanh tho Viét Nam.

Hé¢ thong giam sat (Oversight system)

T4 chikc chinh tri xd héi: Day la hinh thtc
kiém soat, giam sat hoat dong tw phap tir bén
ngoai, cac to chirc chinh tri xa hoi, t6 chiic xa
hoi thiec hién chitc nang nay ¢ Viét Nam bao
gom: Mat tran T6 qudc Viét Nam (MTTQVN),
Cong doan, H6i Nong dan, Poan Thanh nién
Cong san H6 Chi Minh, Hoi Lién hiép Phu
ntt, Hoi Cwru chién binh.

® PGS. TS. Phung Trung Lap (2015), Phong tuc, tip
qudn va dp dung tdp qudn trong cong tdc xét xir dn din
si, Tap chi Nghién cttu 1ap phdp, s6 05 (285), tr. 15.
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Quyét dinh s6 217-QD/TW cua B Chinh
tri vé ban hanh quy ché giam sat va phan bién
xa hoi caa MTTQVN, cac doan thé chinh tri
- xa hoi. Nghi quyé’t Dai hoi Dang lan tha
XII (nam 2016) khang dinh “ting cuwong hon
nita su gan két gitta giam sat ctia Qudc hoi
vOi kiém tra, giam sat ctia Pang, MTTQ, cac
to chtre chinh tri - xa hdi va giam sat ctia nhan
dan”’.

Quéc héi: O Viét Nam, Qudc hoi 1a co
quan duy nhat c6 quyén lap hién va lap phép,
dong thoi 1a co quan dai biéu cao nhat caa
nhan dan, co quan quyén lwc nha nudc cao
nhat khong chi c¢6 chitc nang lap hién, lap
phap ma con c6 chtic nang quyét dinh nhitng
van dé quan trong ctia dat nudc va gidm sat
toi cao d6i voi hoat dong cua Nha nudce theo
nguyén tac nén tang “Tat ca quyéen luc nha
nudc thudc vé nhan dan” va “quyén lgc nha
nudc la thong nhat, c6 sy phan cong, phoi
hop va kiém soét gitta cac co quan nha nude
trong viéc thuwc hién cac quyén lap phap, hanh
phép va tu phap” da dwoc quy dinh trong
Nghi quyét ctia Dang va Hién phap nam 2013.
Mot trong nhitng hoat dong chirc nang chinh
cua Qudc hoi do la “gidm sat hoat dong tu
phap”. Hoat déng gidm st ctia Quéc hoi, Uy
ban throng vu Qudc hdi (UBTVQH), cac Uy
ban ctia Qudc hoi d6i voi hoat dong tw phap
la mot dac thu caa Nha nuwdc phap quyén xa
hoi cha nghia Viét Nam.

Thuc t€ cho thay, Qudc hoi, cac co quan
ctua Qudc hoi khong lam thay cac co quan tw
phép trong viéc stta chita nhitng sai sot, vi
pham trong cac ban an, quyét dinh ma thong
qua hoat dong giam sat, Qudc hoi, cac co quan
cua Qudc hoi dua ra nhitng két luan, kién
nghi d€ cac co quan tu phap c6 tham quyén
xem xét, giai quyét theo dang quy dinh cta
Hién phap va phap luat®.

(3) Kha ndng tim kiém sy dén bu tiét hai

7 TS. Hoang Minh Héi (2018), Gidm sit ciia Mt trdn
T6 qudc Vigt Nam va cic 0 chike chinh tri xa hji trong co
ché'kiém sodt quyén lywe nha nwéc — Thiee trang va mot s6°
kién nghj, Tap chi Nghién cttu lap phap, s6 21(373).

8 TS. Nguyén Dinh Quyén (2017), Gidm sdt hoat dong
cuia cdc co quan ti phdp — Nhitng vin dé Iy ludn va thuc
tién, Tap chi Nghién ctru 1ap phap S6 21 (349).
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cia nguoi dan

Nhan thirc phdp ludt (Legal awareness)

Trong nhitng nam qua, Dang va Nha
nudc da ban hanh nhiéu van ban quy pham
phap luat, Chuong trinh, K& hoach thiét thuee
d€ trién khai cong tac pho bién, gido duc phap
luat cho can bd va nhan dan nhw: Chi thi s0
32-CT/TW nam 2003 ctia Ban Bi thu (khoa
IX), Quyét dinh s6 37/2008/QD-TTg va Dé an
02/212/TTg ctia Thu twdéng Chinh phu, Luat
Pho bién va gido duc phap luat nam 2012,
tao diéu kién cho cong tac phd bién, giao duc
phap luat gép phan phong ngtra, han ché cac
vi pham phap luat, té nan xa hoi, duy tri an
ninh, trat tw cho toan xa hoi.

Viéc nang cao nhan thitc phap luat giap
cho ngwoi dan biét duoc ho c6 nhitng quyén gi
dé tim kiém sy dén bu cho nhitng mat mat, ton
that ma ho ganh chiu.

Tro gitip phdp ly (Legal aid & legal counsel)

Hon 20 nam hinh thanh va phat trién,
hoat dong tro giup phap ly (TGPL) ¢ Viét
Nam da dat dwoc nhidu két qua t6t, khang
dinh vi tri, vai tro TGPL cho nguwoi dan noi
chung, nhiing ngwoi thudc nhom yéu thé noi
riéng, gop phan phat huy vai tro cua phap
luat trong bao vé quyén va loi ich hgp phap
cua cong dan, on dinh chinh tri, trat tg, an
toan xa hoi. Nam 2017 Luat Tro giap phap ly
(stra d6i) dugc ban hanh danh dau mdc quan
trong trong viéc hoan thién thé ché nay.

Tuy nhién, nhin vao thyc t€ ¢ Viét Nam
hién nay, van con rat nhiéu rao can trong viéc
ti€p can va sit dung phap ly cua nguoi dan.
Nguyén nhan la do trinh d¢ dan tri con thap,
nhat la 6 vung sau, vung xa, bién gidi hai dao.
Chinh vi vay, viéc truyén dat thong tin phap
luat dén nguoi dan chuwa day du, phuong
thitc truyén thong vé TGPL con ¢6 chd chua
phu hop nén nguoi dan chua biét dén hoat
dong TGPL. Da thé ¢ khong it dia phuong,
mang ludi t6 chirc phap ly con moéng, trinh
dd, nang luc, ky ndng ctia mot s6 nguoi thuc
hién TGPL con han ché. Cung véi d6, ngan
sach dia phuong cap cho hoat dong TGPL con
it nén khong thé bao dam dé thuyc hién tat ca
hoat dong TGPL...

3. Danh gia chung
So Chuyén dé 02 - 2022

Viét Nam véi muc tiéu xay dung nha
nudc phap quyén xa hoi cha nghia, da c6
nhiing buwdc phat trién nhanh chéng véi
nhtng thay déi tich cuc dang khen ngoi trong
vong hon ba thap ki qua ké tir nam 1986 bat
dau thoi ki Boi méi. Sy thay d6i ctia dat nudce
xa hoi ndi chung va dac biét 1a thiét ché tu
phap ndi riéng da thé hién réo mot sd diém
twong dong va chua twong dong nhat dinh
véi viée xay dung “nguyén tac cong Iy” trong
xa hoi gia dinh ctia Rawls, cu thé:

Thir nhat, d6i véi “nguyén tac te do binh
dang”: Viét Nam la mot nha nuée phap quyen
xa hoi chu nghia, thugng ton phap luat, bao
dam quyén con nguoi, quyén cong dan bang
phap luat. Nhitng quyén con nguoi quyén
cong dan ma Viét Nam bao vé cling co6 mot
s0 quyén twong tng voi nhitng quyén duoc
nhac dén trong nguyén tic tw do binh dang
ctaJohn Rawls, d6 la quyén tu do tin nguong,
quyeén tu do chinh tri (Gtng ct, bau ct), quyén
ca nhan con nguoi duoc ton trong (danh du,
nhan pham, thé chat, tam ly cia con nguoi) va
nhitng quyén nay duoc nha nudc phap quyén
bao dam thuec thi.

Thit hai, d6i véi “nguyén tac khac biét”
va “nguyén tac co hoi cong bang”: Su bat binh
dang gitta con ngudi véi con nguoi trong xa
hoi la diéu ty nhién, tat yéu nhu tac gia da
phan tich. Viét Nam ciing khong phai la ngoai
1é so v6i hau hét cac quoc gia trén thé gidi.
Trong “nguyén tac khac biét”, Rawls cho rang
“nhitng bat binh dang xa hdi va kinh t& thi
phai luén vi 1¢i ich cao nhat cho nhitng nguoi
chiu nhiéu bat loi nhat trong xa hdi”, chac han
moi nguwoi déu nhan thiee dugce “su t6t dep”
trén ly thuyét vé nguyén tac nay; tuy nhién
trong thuc t€ c6 thé do nhitng ban nga ich
ki ca nhan hay do nhiing diéu kién va hoan
canh khach quan nhat dinh sé khién cho con
nguoi da s6 ¢d xu hudng bao vé 1oi ich cua
minh trede réi moéi dén loi ich ctia nhing
ngroi khac. Do d6, mdc du vira phai thtra
nhan nguyén tic nay s€ tao ra mot xa hoi that
nhan van va t6t dep thi dong thoi cling phai
cong nhan rang con dueong dén do sé van con
“lam chéng gai”. Su ra doi hoc thuyét vé cong
ly ctia Rawls sé phan nao do thic tich phan
“nguoi” trong con nguoi, giup con nguoi
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hudng t6i diéu thién, nhan ra nhitng ban nga
cua ca nhan, tir d6 hudéng nhan loai dén mot
xa hoi t8t dep hon. Con trong “nguyén tac co
hoi cong bang”, Rawls mong mudn “nhiing
bat binh dang d6 ton tai nhung phai dua trén
co s& binh dang va cong bang vé co hoi”. Co
nghia 1a phai dam bao dwoc t6i da “tinh tw
nhién” cua “sy bat binh déng ty nhién” do.
Nhitng bat binh dang trong xa hoi chi nén
duoc tao ra boi nhitng yéu td tw nhién (nhw
xuat than, nd luc, tai nang thién bam...) ch
khong nén duoc tao ra boi s phan phdi co
hoi khong dong déu trong xa hoi. Tuy nhién,
phai thanh that thira nhan ré“mg su phan phdi
vé co hoi, dam bao su cong bang trong xa hoi
Viét Nam hay trén thé gi6i chac han con chua
duoc dam bao t6i da, d6 la mot thuc trang
chung. Mot [an nita, nguyén tac nay ciing tao
ra nhitng y twong hét stc tot dep, vay nhung
vOi cau hoéi “con bao lau nira ching ta méi
xay dung duoc xa hoi nhu thé?” thi cau tra loi
van sé con bd ngo. Chung quy lai, cd thé néi
Viét Nam va cac qudc gia trén thé gioi déu da
c6 nhitng su 8 gang ctia riéng minh, viéc xay
dung nén mét xa hoi hoan hao gan nhu la diéu
khong thé, tuy nhién khong ai cam chung ta
nhan ra nhiing y tudng tét dep va hudng dén
mot xa hoi “dep dé” nhu xa hoi cua Rawls
mong muodn, va dich dén con bao xa sé khong
quan trong bang viéc chting ta biét ching ta
da bat dau hudéng vé nhiing diéu tot dep do6 -
noi “cong Iy nhu la cong bing”.

bam bao quyén tiép can cong ly 1la mot
trong nhitng vién gach quan trong - dong gop
vao cong cugc xay deng mot xa hdi tee do, cong
bang, cong ly. Nhitng nén tang ctia quyén tiép
can cong ly ma UNDP chi ra rat cu thé va ro
rang, duoc xem nhu mot thude do dé€ cac qudc
gia st dung d€ d6i chiéu va so sanh. Co thé
thay Viét Nam da nhan thac duwoc quyén nay
thong qua viéc phan tich cac quy dinh cua
phap luat, khudén kho thiét ché va kha nang
nhan thitc ctia nguoi dan trén. Khong thé phu
nhan nhitng diém sang ma Viét Nam da lam
dwoc nhung song song vdéi do, twong tng voi
moi yéu td nén tang thi Viét Nam van con gép
rat nhiéu kho khan, xuat phat ttr ca hai ly do
khach quan va cht quan. Nhan thttc dwoc
diéu d6, Viét Nam sé phai xay dung nhing ké
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hoach va chién luoc cua riéng minh dé€ dam
bao quyeén ti€p can cong ly dwgc bao dam thyc
thi trong thuee t€, boi viéc bao dam quyén nay
s€ bién no tré thanh mot “cong cu dic luc” dé
dam bao nhiing quyén con nguoi, quyén cong
dan khac. Bé xay dung Nha nudc phap quyén
xa hoi cht nghia thi viéc dam bao quyén con
nguoi ndi chung, quyeén tiép can cong ly ndi
riéng at la diéu tat yéu./.
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