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Tom tit: Trong thoi gian gin ddy, tinh hinh ti pham cho vay ldi ning ngay cang gia ting va
c6 nhiéu dién bién phiic tap. Ddc biét, cdc doi twong cho vay ldi ngng da chuyén sang sw dung con
nghé cao dé thyc hién hanh vi pham téi, khién cho s6 lugng nguoi bi hai ngay cang 16n, phi khap
trén ca nudc va giy khé khdn cho cong tic phong chdng cdc loai toi pham nay. Bdi viét dua ra
mét s6 van dé 1y ludn vé toi cho vay lai ning bang hinh thiic s dung cong nghé cao, thuc trang

t0i pham va dé xudt giai phdp gop phin phong chong loai t6i pham nay.
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1. Mgt s6 van dé vé tdi cho vay lii
ning trong giao dich dan sy bang cong
nghé cao

1. Tgi pham cong nghé cao

K& tir cudi nhitng nam 1990, dau
nhitng nam 2000 cho dén nay, thuat ngt
“t0i pham cong nghé cao” da thuong
xuyén duoc dé cap vdi tan suat tang dan
trén ca binh dién phap ly va thuc tién,
tir cdp qudc gia dén khu vyc va toan
cau. Xét vé mat thuat ngt, toi pham
cong nghé cao dugc cac hoc gia trong va
ngoai nudc dé cap toi thong qua mot sd
dang thttc nhw tdi pham mang (Cyber
crimes), t0i pham mdy tinh (Computer
crimes), t0i pham lién quan dén may

! Bai viét duoc bdo cdo tai chuong trinh HANH
TRINH KHOA HOC - Héi thio khoa hoc sinh vién
lién truong lan thit hai ndm 2022 v6i chi dé “Nhiing
vidn dé xoay quanh t6i pham cong nghé cao trong thoi
dai 4.0” do Doan thanh nién Truong Dai hoc Kiém
sdt Ha N§i t6 chifc vao thang 11/2022
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tinh (Computer-Related crimes), toi
pham hinh sy cong nghé (Techno-Cyber
criminals/Hightech Crimes), t6i pham
ao (Online crimes/E-crimes)...>2

Xét vé ban chat, toi pham sit dung
cong nghé cao cling c6 day du cac tinh
chat, dac diém nhu moi t¢i pham truyén
thong khac. Biéu nay c¢é nghia la toi pham
st dung cong nghé cao cting la hanh vi
nguy hiém cho xa héi va cling ddp tng du
mat cht quan, mat khach quan, khach thé
va chu thé. Diém khéc biét gitra t6i pham
stt dung cong nghé cao voi toi pham khac
la cong nghé thong tin, may tinh va mang
may tinh c6 vai tro, mirc d¢ nhat dinh
trong viéc thuc hién, che giau va gay ra

* Email: trieuquynhanh321@gmail.com

Sinh vién Truong Dai hoc Kiém sdt Ha Noi

2 D6 Qui Hoang (2021), Phip lugt qudc té'trong hop tc
ddu tranh phong chong toi pham cong nghé cao - Nhitng
vin dé dat ra doi véi Viét Nam, Luan an tién si Luat hoc,
Trreong Dai hoc Luat Ha Noi
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nhing hdu qua tac hai doi v6i xa hoi cua
hanh vi pham t6i.?

Tuy thudc vao nhan thirc, khai niém
vé toi pham str dung cong nghé cao c6 thé
rat rong nhung cling cé thé rat hep*. Tiép
can trén pham vi rdng, viéc xac dinh thé
nao la toi pham st dung cong nghé cao
can dua trén vai trd ctia mdy tinh trong
toi pham. Theo d¢6, t6i pham st dung
cong nghé cao gom nhing tdi pham co su
lién quan ctia may tinh t6i toi pham véi
03 vai tro: (i) May tinh la muc dich cua
toi pham; (ii) Mdy tinh la cong cu pham
t01; (iii) May tinh la vat trung gian d€ cat
gidu, luvu trit nhing tht da chiém doat
duoc. Theo quan diém nay thi rat nhiéu
loai t0i pham truyén thdng cling déu bi
coi la toi pham st dung cong nghé cao,
ddc biét la nhitng t6i st dung may tinh,
mang may tinh lam cong cy, phwong tién
pham t6i, vi du nhu t6i danh bac trén
mang, t0i cung cdp cac dich vu mai dam
triee tuyén, toi truyén ba van héa pham
do6i truy trén mang...°

Tiép can trén pham vi hep, c6 nha
nghién cttu cho rang toi pham st dung
cong nghé cao chi la tdi pham dugc thuc
hién va gay hau qua trén moi treong the
gidi ao do thanh tuu cua khoa hoc cong
nghé tin hoc dem lai va né hoan toan
khac vdi cac loai toi pham truyén thong
trede day. Trén thé gidi hién da xudt hién
thém nhiéu hanh vi dwgc coi 1a tdi pham
st dung cdng nghé cao khac duoc hiéu

3 Nguyén Manh Toan, Dic diém va cac dang hanh vi
co ban cta t6i pham tin hoc, Tap chi Nha nwdc va Phdp
ludt, s6 03/2002

* Nguyén Quynh Anh (2018), Phdp ludt va thuc tién
quoc té"vé phong chong tgi pham cong nghé cao - Kinh
nghiém cho Viét Nam, Luan van thac si Luat hoc,
Trreong Dai hoc Luat Ha Noi

>Nguyén Manh Toan, tldd
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theo pham vi hep nay nhu: Tdi vao ctra
béng mat khau an Cép, t0i sao chup bat
hop phap cac chuwong trinh phan mém;
t0i de doa tan cong hé thdong may tinh,...
Phuong phap ti€p can theo pham vi hep
nay tuy c6 wu diém la dinh rd dwoc toi
danh can xtr Iy nhung lai rat dé bo sot toi
pham, nhat la trong boi canh cong nghé
thong tin dang phat trién nhu hién nay.
Mot vi du dién hinh trén thé gidi hién nay
dang tranh cai 1a vé hanh vi trém cap, Itra
dao cac tai san ma ngwoi choi c¢é dwoc khi
choi tro choi tryc tuyén®.

Do con nhiéu quan diém khéac nhau
vé toi pham cong nghé cao nén hién nay
van chua ¢ mdt khai niém hoan chinh
vé loai t0i pham nay. Tuy nhién, tac gia
dong tinh véi quan di€ém veé toi pham st
dung cong nghé cao theo nghia rong do
dinh nghia nay da duoc cac qudc gia dua
ra thao ludn va di t6i nhat tri st dung dwa
vao hé thong phap luat. Theo d6, ¢ thé
hiéu i pham cong nghé cao la hanh vi gdy
nguy hiém cho xa hdi cé lién quan dén mang
Internet, mang mdy tinh, mang vién thong,
phirong tién dién tir, bao gom ca cic t9i pham
cu thé, moi hinh thanh trong moi trieong cong
nghé thong tin va ca nhitng t9i pham truyén
thong nhung cé sw tham gia cua cdc cong
nghé thong tin.

Tai Viét Nam hién nay, B luat Hinh
st (BLHS) van chua c6 mot khéi niém
hoan chinh vé t6i pham cdng nghé cao.
Tuy nhién, khoan 1 bBiéu 3 Nghi dinh s&
25/2014/ND-CP ngay 07/4/2014 ctia Chinh
pht quy dinh vé phong, chong t6i pham
va vi pham phap luat khac cé sit dung
cong nghé cao dinh nghia nhw sau: “T¢i
pham c6 sw dung cong nghé cao la hanh vi
nguy hiém cho xd hdi dwoc quy dinh trong Bg

¢ Nguyén Quynh Anh (2018), tldd
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ludt Hinh sw co str dung cong nghé cao”. Nhuw
vady, c6 thé thay phdp luat hinh su Viét
Nam hién tai cling dinh nghia t0i pham st
dung cdng nghé cao theo quan diém nay.

1.2. T6i cho vay ldi ngng trong giao
dich dan sy bang cong nghé cao

Trwde khi lam ro khai niém t6i cho
vay lai nang trong giao dich dan su can
lam ro khai niém lién quan nhu “vay”,
hop dong vay tai san”, “1ai”,

r7 s

“cho vay”,
“lai nang”,...

Theo Tw dién Tiéng Viét, “vay” duoc
hiéu la “nhin tién hay tai san cua nguoi khdc
dé’str dung truéc voi diéu kién sé trd lai twong
dwong hodc cé thém phian 1di”; con “cho
vay” la viéc “bén cho vay giao cho bén vay
mot khodn tién hodc tai san dé’lam chii sé hiru
trong thoi han ma cdc bén da thoa thudn’”.

Dudi goc do khoa hoc phap ly, “vay”
va “cho vay” la mot giao dich dan sy dwdi
dang hop dong gom hai bén chu thé bén
vay va bén cho vay (goi 1a hop dong vay
tai san). Hop dong nay “...la sy thoa thudn
giita cdc bén, theo doé bén cho vay giao tai sin
cho bén vay khi dén han trd bén vay phai hoan
tra cho bén cho vay tai san cung loai theo diing
s0 lwong chat lwong va phai tra ldi néu co thoa
thudn hodc phdp ludt cé quy dinh”.

Trong hau hét cac hop dong vay tai
san, bén vay thuwong phai tra thém mot
phén gia tri ngoai phan von gdc ban dau.
Phén tang thém so véi phan von goc ban
dau nay duoc goi la “lai”. D& xac dinh
“lai” trong hgp dong vay tai san, thong
thuong cac bén phai thong qua mot bién
s& bic cau duoc goi la “lai sudt”. Co6 thé
hiéu lai sudt trong hop dong vay tai san
1a”Ty 1¢ (%) nhat dinh ma nguwoi vay phdi tra

7 Pham Lé Bién (Chu bién), Tir dién Tiéng Viét thong
dung, Nxb Hong Dtrc, Ha N6i, 2016
8 Diéu 463 BO luat Dan sy ndm 2015
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thém vao s0'tai san da vay tinh trén mot don vi
thoi gian, néu cdc bén co thoa thudn vé viéc tra
lai hodc phap ludt c¢6 quy dinh vé viéc tra lai.
Lai sudt thwong dwoc tinh theo tudn, thang
hodc nam do cdc bén théa thudn hodc phip
ludt quy dinh”.

Tt day, c6 thé xac dinh khai niém cta
hanh vi cho vay lai nang trong giao dich
dan su nhw sau: Hanh vi cho vay lai ning
trong giao dich din sy dwgc hiéu la hanh vi
cua bén cho vay trong hop dong vay tai sin
cho vay tai san voi 1di sudt cao hon mirc ldi
sudt ma phdp ludt cho phép cic chu thé dwoc
thoa thudn trong giao dich dan sw nham thu
loi bat chinh™.

biéu 201 BLHS nam 2015 (stra d6i, bo
sung nam 2017) quy dinh vé t4i cho vay
1ai nang trong giao dich dan sy nhu sau:

“1. Nguoi nao trong giao dich ddn sw ma
cho vay v6i 1di sudt gap 05 [an tré 1én ciia mikc
lai sudt cao nhdt quy dinh trong By ludt Din
su, thu lgi bat chinh tir 30.000.000 dong dén
dwdi 100.000.000 dong hodc da bi xir phat vi
pham hanh chinh vé hanh vi nay hodc da bi két
dan vé tgi nay, chwa dwoc xéa dn tich ma con
vi pham, thi bi phat tién tir 50.000.000 dong
dén 200.000.000 dong hodc phat cai tao khong
giam Qite dén 03 nam.

2. Pham tgi ma thu lgi bat chinh 100.000.000
dong tro lén, thi bj phat tién tir 200.000.000 déng
dén 1.000.000.000 dong hodc phat tii tir 06 thing
den 03 nam.

3. Nquoi pham tdi con co thé’bi phat tién
trr 30.000.000 dong den 100.000.000 dong,
cam dam nhiém chiec vy, cim hanh nghé hodc

? Nguyén Ngoc Chung (2018), Ldi sudt trong hop dong
vay tai san theo quy dinh cia phip ludt Vit Nam, Luan
van thac si Ludt hoc, Truong Dai hoc Luat Ha Noi

10 Ha Quang Huy (2019), T¢i cho vay ldi nang trong
giao dich din sw theo quy dinh ciia Bg ludt Hinh sy ndm
2015, Luan van thac si Luat hoc, Truong Dai hoc Luat
Ha Noi
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lam cong viéc nhat dinh tir 01 nam dén 05
nam”.

Nghi quyét sd 01/2021/NQ-HDTP
cua Hoi dong Tham phan Toa an nhan
dan t6i cao ngay 20/12/2021 huéng dan
ap dung Diéu 201 ctia Bo luat Hinh su
va viéc xét xt¢ vu an hinh su vé tdi cho
vay lai nang trong giao dich dan su (goi
tat 1a Nghi quyét s8 01/2021/NQ-HDTP)
quy dinh: “Cho vay lai nang” la trueong hop
bén cho vay cho bén vay vay tién véi muec ldi
sudt gdp 05 lan tro lén mikc 1di sudt cao nhit
quy dinh tai khoan 1 Diéu 468" cua Bg ludt
Din sy”.

Tt nhitng phan tich vé t¢i pham cong
nghé cao va toi cho vay lai nang, c6 thé
dinh nghia t9i pham cho vay ldi nang trong
giao dich dén sw bang cong nghé cao la hanh
vi sir dung mang Internet, mang mdy tinh,
mang vién thong va cic phuong tién dién tir
dé’cho vay tai san v6i ldi sudt cao hon mikc 1
sudt ma phdp ludt cho phép cic chii thé dwoc
thoa thudn trong giao dich din sw nham thu
loi bat chinh.

2. Thuc trang tdi cho vay lai ndng
trong giao dich dan sy bang cong nghé cao

Trong 03 nam qua, luc lvong cong an

1 Piéu 468 Bo luat Dan sy nam 2015 quy dinh:

“1. Lai suat vay do cac bén thoa thuan.

Truong hop cac bén co thoa thuan vé lai suét thi lai
sudt theo thoa thuan khong dwoc vuot qua 20%/mnam
ctia khodn tién vay, trit truong hop luat khac c6 lién
quan quy dinh khéc. Cén ct tinh hinh thuece t€ va theo
d@é xuét ctia Chinh phu, Uy ban thuong vu Qudc hoi
quyét dinh diéu chinh muc 13i sudt ndi trén va bao
cdo Qudc hoi tai ky hop gan nhat.

Truong hop 1ai suét theo thoa thuan vugt qua lai suat
gidi han duoc quy dinh tai khoan nay thi mirc 1ai suat
vugt qua khong c6 hiéu lwec.

2. Truong hop céc bén cd thoa thuan vé viéc tra 1ai,
nhung khong xac dinh rd 1ai sudt va cé tranh chép vé
1ai suét thi 1ai sudt duwoc xac dinh béng 50% mirc 1ai
sudt giéi han quy dinh tai khoan 1 Diéu nay tai thoi
diém tra no”.
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da phéi hop véi cac luc luong lién quan
tran 4p manh hanh vi tin dung den nén
da kiém ché, day lui duoc loai tdi pham
nay. Tuy nhién, tinh hinh van tiém an
phtic tap, nhat 1a hinh thic cho vay qua
mang Internet ctia nhitng bang nhém cho
vay qua app hoat dong véi quy mo 1dn,
tai nhiéu tinh, thanh, tham chi c6 ca nguoi
nudc ngoai cling tham gia diéu hanh, véi
quy mo rat 1on'2.

2.1. Ung dung vay tién truc tuyén -
hinh thifc tiéu biéu ciia cho vay ldi ning
bang cong nghé cao

Ung dung vay tién truc tuyén (app
vay tién online) thuc chdtla mot ting dung
cho vay tin chap, ngwoi di vay khong can
cd tai san dam bao va ngwoi cho vay dua
vao uy tin cua nguoi di vay vé thu nhap
va kha nang tra ng dé cho vay. Cac giao
dich dwogc thyc hién tryc tuyén, thong
qua cac trang web, cac san giao dich truyec
tuyén hodc cac tng dung dwoc cai dat
trén dién thoai di dong thong minh (smart
phone). Viéc vay va cho vay tién qua app
rat thuan 1oi, nguoi ¢6 nhu cau vay tién
nhanh chéong dwgc dép tng véi mot sd
thao tac dang ky don gian trén may tinh
nhu: Tai app, dién thong tin ca nhan, s6
tai khoan nhéan tién, giri anh chup ca nhan
va chtrng minh nhan dan, dong y cho app
truy cap danh ba ca nhan®. Tuy nhién, c6
nhiéu app cho vay bién tuwdéng, tré thanh
mot dang ctia tin dung den, kéo theo
nhiéu hé luy khon lwong, anh huwong dén
an ninh, trat tu.

21L& Hiép (2022), Quyét li¢t chin tin dung den, t§i pham
cong nghé cao, https://thanhnien.vn/quyet-liet-chan-
tin-dung-den-toi-pham-cong-nghe-cao-post1486973.
html, truy cap ngay 11/08/2022

13 Xem: Hoi dap truc tuyén: Bo voi Cong dan - Cong
thong tin dién ttt B6 Cong an. https://bocongan.gov.
vn/hoidap/Pages/hoidap.aspx?ItemID=2560
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Mot vu viéce trén thuc t€ vé app cho
vay ndng lai dién ra trong thoi gian gan
day: Do can tién xoay x¢ viéc mua ban,
chi L.T.T.O. (39 tu6i) dang ky vay 10 triéu
dong qua app tryc tuyén. D€ lam thua tuc
vay, chi phai chup hinh chitng minh nhan
dan va cung cdp s0 tai khoan ngan hang
gt Ién app vay. Sau do, tai khoan ngan
hang cua chi tu dong nhan dwoc tién giai
ngan. Tuy nhién, s§ tién thuc nhan chi
c6 mot nira sO tién chi vay va thoi han
vay chi ¢6 01 tuan ké tir ngay duwoc “giai
ngan”. Qua bat ngo, chi O goi vao cac sd
dién thoai lién lac trén app cho vay thi
khong ai nghe may. Nhung khi dén han
thanh toan thi chi O lién tuc nhan dwoc
dién thoai “nhic no”.

Do thoi han vay qué ngan, dén han
khong c6 kha nang thanh todn nén chi O.
bi cac d6i twong cho vay béu xdu bang
cach ghép hinh anh, thong tin vao lénh
truy na tung lén cac website co ndi dung
do6i truy. Qua hoang s¢, chi O danh vay
app nay dé€ tra no app kia. “Lai me dé
1ai con”, tlr s6 tién vay 10 triéu dong ban
dau, nay chi phai tra no vdi sO tién gan
400 triéu dong.

Khi nguoi dung vay 01 triéu dong thi
ho chi nhan dwgc khoang 700.000 déng
v1 300.000 dong da bi trir vao cac chi phi,
thu tuc khdac ma hau hét nguoi dung
khong doc ky cac diéu khoan, quy dinh
khi nhan nat dong y vay. Thé nhung, ho
van bi tinh 1a vay 01 triéu dong. Va véi
muc 1ai sudt 9%/tuan cé vé nho, nhung
néu tinh theo don vi nam thi 1ai suat da
1én dén khoang 468% - mot con s§ “cat
c6”. “Khi d6, mot nguoi vay 10 triéu dong
sé phai tra 1ai lén dén gan 50 triéu dong.
D6 1a chua ké céc loai hinh phat cham
tra 1ai, 1ai me dé 1ai con khién nguoi vay
tra hoai khong dit ng. D6 1a chiéu thitc
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kiém tién co ban ctia cac tng dung cho
vay hién nay”'.

Ngoai treong hop cu thé trén, con rat
nhiéu nan nhan cta nhitng ting dung cho
vay tién tryc tuyén. Nan nhan chu yéu
thuong la nguoi thu nhap thap hodc hoc
sinh, sinh vién, von song va su hiéu biét
phép luat con han ché. Trong khi d6, tha
doan cta cac d6i twong cho vay nang lai
ngay cang tinh vi, phttc tap.

Bo Cong an cho biét, tr dau nam
2022 dén nay, liec lwong an ninh mang va
phong, chong t6i pham st dung cdng nghé
cao toan qudc da phat hién, khoi t6 474 vu
an, 1.071 bi can lién quan cac loai t6i pham
st dung cong nghé cao xam pham trat tw
an toan xa hoi'®, trong d6 nodi lén hoat dong
cho vay ndng 1ai va cdc hoat dong lién
quan dén “tin dung den”. Ngay 12/7/2022,
Cuc An ninh mang va phong, chong toi
pham st dung cong nghé cao cung Cuc
Canh sat Hinh su (B Cong an) va Cong an
tinh Lao Cai cling da triét pha duong day
vay tién qua app chi dwgc nhan 59,9% tong
s0 tién vay; chiu lai suat hon 2.000%/nam
cho goi vay 07 ngay, qua han sé bi phat
6%. 41 ngroi da bi triéu tap lam viéc. Theo
diéu tra, day la duong day pham t0i xuyén
quoc gia, do cac nghi pham nguoi nudc
ngoai cam dau. Cac doi tuwong lap Cong
ty TNHH cong nghé Funmobi, sau do st
dung gan 300 tng dung cho vay tién trén
dién thoai di dong nhw Vndong, Hitien,
Zdong, Hvay... Cac app nay lién két voi

4 Pirc Thién - Dan Thuan - Minh Hoa, App cho vay
ngng lai hoanh hanh - Ky 2: Tang ting cam bdy, https://
tuoitre.vn/app-cho-vay-nang-lai-hoanh-hanh-ky-
2-tang-tang-cam-bay-20220817101138552.htm,
17/08/2022

5 Minh Thanh, Ddy manh cong tic phong ngira, diu
tranh, xi Iy nghiém cic logi t6i pham siv dung cong nghé
cao, https://quochoi.vn/tintuc/pages/tin-hoat-dong-
cua-quoc-hoi.aspx?ItemID=67338
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gan 200 cong ty cam do6, Cong ty tai chinh
Fintech d€ cung cdp gdi san pham cho vay
tri gia 2-7 triéu dong, ky han vay 07 ngay
véi 1ai suat hon 2.000%/nam. Luc luong
chtrc nang xac dinh c6 gan 160.000 khach
hang da vay qua cdc ting dung Vndong,
Hitien, Zdong, Hvay vo6i tong so tién hon
1.800 ty dong. Trong d¢, tién da giai ngan
la gan 660 ty dong; so tién thuc t€ khach
hang da tra no 1a 830 ty, phi phat la gan 10
ty. Lwong tién ma nhom nghi pham chiém
huong 1a hon 320 ty dong'®.

Nhu vay, c6 thé thdy cong tac phong
ngtra, dau tranh, xt ly ti pham cho vay
ning 1ai bang cong nghé cao da duoc day
manh. Lanh dao cac cap da chi dao cong
an cac dia phuwong siét chat cong tac quan
ly nha nuwdc vé an ninh trat tu, phoi hop
véi cac don vi ¢6 lién quan dé€ kip thoi
phat hién bat gi{t cdc bang nhém tin dung
den. Bo Cong an da chi dao cong an cac
don vi, dia phwong tang cuong cong tac
nam tinh hinh; chtt ddng phat hién, ngan
chadn va ddu tranh véi cac loai tdi pham
st dung cong nghé cao. Phoi hop vdi cac
co quan béo chi, truyén thong trong nude
xay dung, dang tai hang tram phong sy
canh bao vé phuong thtec, tha doan cta
toi pham st dung cong nghé cao; yéu cau
cac doanh nghiép vién thong dong loat
glri tin nhan tuyén truyén nguoi dan chap
hanh cac quy dinh ctia phap luat. Trién
khai cac bién phap phong ngtra, dau
tranh véi cac hoat dong td chirc danh bac
va danh bac trén khong gian mang..."”
Bén canh d6, Hoi dong thdm phan Toa
an nhan dan t6i cao da ban hanh Nghi

16 Pham Dw, Duwong ddy cho vay qua app 1ai suit hon
2.000% bi xod s6, xem https://vnexpress.net/duong-
day-cho-vay-qua-app-lai-suat-hon-2-000-bi-xoa-
50-4490628.html , 21/7/2022

17 Minh Thanh, tldd
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quyét s6 01/2021/NQ-HDTP 1a van ban
phap ly rat quan trong, tao hanh lang
phép ly vitng chac d& xt ly cdc hanh vi
cho vay lai nang.

2.2. Mét sé bdt cdp, han ché trong
qud trinh phong ngira, ddu tranh, xi Iyj toi
pham cho vay ldi ning bang cong nghé cao

Midc du céng tac phong ngura, dau
tranh va xt ly t0i pham cho vay lai nang
bang cong nghé cao da tling budc duoc
nang cao, dat dugc nhitng thanh tyu nhat
dinh gitp cho tdi pham dwoc tran ap kip
thoi nhung van con khong it nhitng kho
khan, bat cap trong quy dinh phap ly
cting nhu thuec tién hoat dong cua cac co
quan chttc nang. Cu thé:

2.2.1. Chwa c6 cin cit phdp ly dé dinh
danh t6i cho vay ning ldi bang cong nghé cao

C4c toi nhw danh bac'®, t6 chitc danh
bachodc ga bac’la nhitng toi pham truyén
thong quy dinh s dung mang Internet,
mang may tinh, mang vién thong hoic
phuong tién dién t&@ d€ pham tdi la tinh
tiet dinh khung tang ndng. Tuy nhién, d6i
voi ti cho vay lai nang trong giao dich
dan sy, hién chua cé quy dinh vé viéc st
dung cong nghé trong viéc thiec hién toi
pham. Ngoai ra, hién nay phap luat Viét
Nam noéi chung va phdp luat hinh sy noéi
riéng cting chwa c6 quy dinh cu thé vé van
dé stv dung cong nghé khi thwc hién hanh
vi cho vay lai nang.

Nghi quyét sd 01/2021/NQ-HDTP mac
du da giai quyét duoc phan nao nhitng van
dé xoay quanh t6i phamnay nhung van chura
xtr ly dwoc van dé thye hién hanh vi pham
t6i bang cong nghé cao ma chi dwra ra mot sd
quy dinh nhunguyén tacxtrly, s& tién thu loi
bat chinh.

18 Pidu 321 BO luat Hinh sw ndm 2015
19 Piéu 322 B6 luat Hinh s nam 2015
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Sy thiéu sét vé quy dinh caa phap
luat dan dén viéc thifu cin ct khi xw
ly cac truong hop pham toi cho vay
nang 1di bang cdng nghé cao. Von di
cac treong hop céd st dung cong nghé
trong viéc pham t0i nay dwoc coi la co
tht doan tinh vi hon so véi hinh thie
pham t6i thong thwong. Tuy nhién, khi
xtt ly ngwoi pham tdi, vi chra cdé cdn
ct nhu da phan tich ¢ trén nén chi cé
thé ap dung cdn ctt cta tdi cho vay lai
nang trong giao dich dan su tai Diéu 201
BLHS nam 2015. Biéu nay khién cho ché
tai x&t ly khong tuwong tng véi miec do
gdy nguy hiém cho xa hi ctia hanh vi,
tir d6 khoéng du stic ran de d6i véi cac
d6i tuwong thuc hién hanh vi vi pham.

2.2.2. Cic d6i twong tan dung ké ho cuia
phdp ludt khién qud trinh xi 1y gdp nhiéu
khé khin

“App tin dung den” khong thudc pham
vi diéu chinh ctia Ludt Ngan hang Nha
nwdc Viét Nam va Luat Céc td chic tin
dung boi hinh thitc vay nay khong duoc
thue hién tir cac to chtee tin dung ma la
giao dich gitta cac t6 chirc, cad nhan tu
phat thong qua viéc st dung két ndi dya
trén tng dung cong nghé. Cac d6i tuong
thwong gidi thiéu 1a cong ty tu van tai
chinh nhung lai hop tac véi cac to chic
khac dé€ thu phi tu van, phi quan ly khoan
vay... nham né quy dinh ctia B6 luat Dan
swndm 2015. Tai ho so ctia khach hang vay
qua “app tin dung den”, c6 nhitng diéu
khoan nhu thu phi tu van hd tro vay von
... ddéng/ngay, thu phi quan ly khoan vay
... dong/ngay va lai sudt thé hién 19,9%/
nam (dudi 20%). Giao dich c6 thé dwoc
thiec hién ma khong cé chit ky ctia nguoi
vay, thay vao do6 la mot ma s6 xac nhan
(ma OTP) do “app tin dung den” tao ra.

O] ~ e
so Khoahoc Kiémsat

Vi céc chiéu thiic nay, néu cé tranh
chap gitra bén cho vay va bén vay, co quan
chtrc nang rat kho phan xtr do thiéu co so
phéap ly. Hop dong vay tién chi thé hién
thu phi quan ly khoan vay, 1ai sudt duwdi
20%/nam, ddc biét la hop dong khong
co chit ky cua nguoi vay. Ttr d6, co quan
cong an rat kho két luan bén cho vay ve
t0i cho vay nang 1ai*.

2.2.3. Kho khin trong cong tdc diéu tra,
thu thdp chirng ci va xdc dinh doi tiong
pham tgi

Qua trinh diéu tra, xtt ly loai ti pham
nay gap nhiéu kho khan, nhat1a trong viéc
thu thap, danh gia chiing ctt va xac dinh
do6i twong pham t6i. Ddc trung co ban nhat
cua loai tdi pham nay la khong thé chiing
minh bang ching ct thong thuong ma
chu yéu la chting ctt dién t&. Tuy nhién,
thuc t€ cho thdy viéc thu thap dugc ching
ct dién tir 1a hét strc kho khan do loai t6i
pham nay it khi duoc phat hién bang viéc
bat qua tang ma cht yéu la qua 10i khai bi
hai, Co quan diéu tra 1ap chuyén an, truy
xét, can ct theo cac dau vét di liéu dién
tr d€ truy nguyén ra nguoén goc tdi pham.
Trong thoi gian ngan, d6i twong pham toi
dung thu doan xo04a bé cac ddu vét dién tir
nén dé dang che gidu hanh vi pham tdi
ctia minh, gay khé khan trong viéc thu
thap ching ci*'.

2 Pinh Hoan, Nhiéu chiéu tro ciia cic nhom “tin dung
den” cho vay siéu ndng 1di qua 1ng dung online, xem
https://cand.com.vn/tai-chinh-40/nhieu-chieu-tro-
cua-cac-nhom-tin-dung-den-cho-vay-sieu-nang-lai-
qua-ung-dung-online-i660423/, 14/07/2022

2 Nguyén Thi Ngoc, Nhitng khé khin, vwéng mic trong
qud trinh diéu tra, truy to, xét xir t0i pham s dung mang
mdy tinh, mang vién thong, mang Internet hodc thiét bj
6" thuwc hién hanh vi chiém dogt tai san, xem https://
vksdanang.gov.vn/chi-tiet?id=45334&_c=67,76,77,68,
78,79,80,69,81,82,83,71,87,88,72,73,74,92,93,94,95,96,
97,98,99,100, 2020
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Bén canh d96, can bd diéu tra, Kiém
sat vién can c¢6 mot s6 ky nang chuyén
sau doi vdi tdi pham nay dé hiéu, danh
gia chitng ckt. Boi 16, viéc phat sinh yéu
cau phai c6 cac quy dinh ddc thu vé ddu
vét dién t, ching c& dién t, kha nang
truy nguyén, cach thtec thu thap, ghi
nhan (bang hinh anh, vé so 6, phan anh
vao bién ban...), viéc bao quan, phuc hoi,
phan tich, danh gia, st dung loai chitng
ct nay*.

Pong thoi, viéc xac dinh doi tuong
pham t0i trong cac vu an nay twong doi
khé khan. D6 la do ddc trung co ban cua
loai tdi pham nay la t¢i pham dugc thuec
hién bang hanh vi st dung mang may
tinh, mang Internet, mang vién thong hoac
thiét bi s6 lam cong cu dé€ tham gia truc
tiép vao qud trinh pham tdi nham chiém
doat tai san ctia nguoi khac. Hay ndi cach
khac, yéu td str dung thiét bi cong nghé
thong tin dong vai tro quyét dinh trong
viéc pham tdi, doi twong pham toi khong
tryee tiép ti€p xdc voi nguoi bi hai, tai san
chiém doat thong qua chuyén khoan, nap
ma the cao qua dién thoai... Do do, viéc
nhan dién doi tuwong pham toi vO cung
kho khan?.

3. Pé xuit mot s6 giai phap khic
phuc

Mot la, hoan thién hé thong phap luat
theo hudng sau:

- BO sung thém quy dinh vé tinh tiét
dinh khung ting nang déi vdi cac truong
hop cho vay lai ndng trong giao dich dan
st bang cong nghé cao. Nhu da phan tich,
do nhitng treong hop nay hanh vi mang
tinh nguy hiém cho xa hoi cao hon va co
hinh thitc thyre hién khac so véi ti cho vay

2 Nguyén Thi Ngoc, tldd
% Nguyén Thi Ngoc, tldd
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1ai nang truyén thong. Vi vay, can c6 quy
dinh riéng d6i véi toi pham cong nghé cao
trong cho vay nang lai dé qua trinh xt ly
doéi twong pham tdi duoc twong tng véi
murc d6 nguy hiém.

- Xay dung van ban quy pham phap
luat quan ly loai hinh cdng ty cho vay truec
tuyén, vay ngang hang. B6 sung cac quy
dinh vé hop déng d6i véi nhiing truong
hop vay tryc tuyén.

- Tang ndng hinh phat d6i véi hanh
vi cho vay lai nang. Mttc hinh phat tu tt
06 thang dén 03 nam quy dinh tai BLHS
hién hanh con nhe so véi lgi nhuan caa
hoat dong “tin dung den” nén chuwa dua
strc ran de.

Hai la, cac co quan ban nganh nhu Bo
Cong an, Bo Tai chinh, B Thong tin va
Truyén thong,... can tdng cuong phoi hop
vé cdng tac quan ly nha nudc vé an toan
thong tin, an ninh mang, an ninh tai chinh,
tién t&; kiém tra, xt ly cac dich vu cho vay
nang 1ai truc tuyén. Tap trung phat hién,
xw ly cac td chtre, cd nhan lién quan hoat
dong “tin dung den”, nhat la hoat dong
cua mdt s& doanh nghiép nudc ngoai thué
ngwoi Viét Nam ding tén hoat dong cho
vay 1ai ndng truc tuyén, “vay qua app”
trén cac thiét bi dién tir*.

Tiép tuc kién nghi cac by, nganh tang
cuong cdng tac quan ly nha nude déi voi
cac doanh nghiép cung cip dich vu vién
thong, Internet, ngan hang thwong mai
trong viéc trao ddi, cung cap thong tin,
d@ liéu phuc vu hoat dong diéu tra, xtr
ly toi pham; siét chat quan ly ddi vdi cac
doanh nghiép cung cdp dich vu xuyén
bién gidi. Tang cuong cong tac hop tac
quoc té trong dau tranh vdi cac loai toi
pham st dung cdng nghé cao cé yéu td

% Pinh Hoan, tldd
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nwdc ngoai. Phdi hop véi cac bd, nganh,
dia phuong ddy manh cdng tac tuyén
truyén, phong ngtra toi pham, thuc hién
mot cach dong bg, hiéu qua, dé ti€p can,
nhat la d6i véi nguoi dan 6 khu vee ndng
thon, mién nui.

Bén canh d¢, tiép tuc chi dao Cong
an cac dia phuwong thuc hién tot cong
tic, ndm chic tinh hinh, quan ly chat
ché dia ban, ra soat, 1én danh sach va c6
bién phdp quan ly nghiép vu véi cac doi
tuwong, bang, nhom dwong day toi pham
st dung cdng nghé cao dé tap trung luc
lwgng, bién phap ddu tranh, triét pha.
Nang cao hiéu qua cong tac ti€p nhan,
giai quyét t6 gidc, tin bao vé tdi pham, vi
pham phdp ludt; cong tac khoi to, diéu
tra, xt ly d&i twgng pham toi, nhat la véi
ddi twong chu muu, cam dau. Bong thoi,
can phdi hop chit ché véi Vién kiém sat,
Toa an cung cap diéu tra, truy t6, xét xw
nghiém minh, cong khai, ltu dong mat
s0 vu dién hinh, du luan quan tam dé ran
de, phong ngtra chung.

Nang cao trinh d¢ vé phap luat, nghiép
vy, ngoai ngtt, tin hoc cho lyc lvong lam
cong tac phong, chong toi pham st dung
cong nghé cao. Thuong xuyén mo cac 16p
boi dudng, tdp hudn cho cac can bd vé
cong nghé thong tin, nhan dién cac chiéu
trd cho vay nang lai bang cong nghé cao.
Nang cao trinh d¢ cong nghé thong tin
cua cac can bo thong qua viéc két hop voi
cac co so dao tao cong nghé thong tin,
mang vién thong d&€ mo cac 16p nang cao,
tap huan ki nang cho can bo.

Tang cuong vai tro gidm sat cua ngan
hang d6i véi cac giao dich truc tuyén
dang ngo. Theo Thong tu s6 09/2020 ngay
21/10/2020 ctia Ngan hang Nha nudc Viét
Nam quy dinh vé an toan hé thong thong

s2 KhoahocKiémsat

tin trong hoat dong ngan hang, hé thdng
dich vu giao dich truc tuyén phai duoc ap
dung céc bién phap dé gidm sat chat ché
va phat hién, canh bao vé giao dich dang
ngo dua vao cac tiéu chi tdi thiéu gom:
Thoi gian giao dich, dia diém giao dich (vi
tri dia ly, dia chi IP mang), tan suat giao
dich, s6 tién giao dich... Do d6, ngan hang
c6 quyén gidm sat va phat hién doi véi cac
giao dich truec tuyén dang ngo dé kip thoi
ngan chdn va x ly®.

Ba la, dé xudt Bo Cong an kién nghi
Chinh phu chi dao Ngan hang Nha
nuoc kip thoi hd tro, thao gd nhiing kho
khan, vuéng mac trong viéc tiép can
nguodn von dé nguoi dan c¢d nhu cau vay
tién chinh dang khong phai tim dén “tin
dung den”.

Bon ld, nang cao cong tdc tuyén
truyén, gido duc phap luat dén véi nguoi
dan. Pwa thong tin, canh bao vé cac chiéu
tro du do, 16i kéo ctia d6i twong cho vay
1ai ngng bang cong nghé cao vao hoat
dong chung cta cac co quan, ban nganh,
treong hoc va cac dia phuwong.

Ngoai ra, khi vay tién qua app, dé
dam bao quyeén lgi cling nhuw han ché
nhitng rac r&i c6 thé xay ra, ngudi vay can
phai tim hiéu, lya chon don vi cung cdp
dich vu uy tin, thé hién day du cac thong
tin trén website nhu: Tén cdng ty, ma sd
doanh nghiép, dia chi, cac chinh sach cu
thé vé 1ai sudt vay (tra no trwedc han, cham
tra,...), mau hop dong, trach nhiém cta
cac chu thé tham gia giao dich... Bén canh
cac app cho vay tién chinh thong, hoat
dong cong khai, minh bach thi hién nay,

% P.Thuan - D.Thién - Tr.Tan - M.Hoa, App cho
vay ndng 1ai lai hoanh hanh - Ky 3: Trigt tdn goc duwoc
khong?, https://tuoitre.vn/app-cho-vay-nang-lai-lai-
hoanh-hanh-ky-3-triet-tan-goc-duoc-khong-
20220817233720854.htm, 18/08/2022
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xuat hién app cho vay tién nap dudi hinh
thiee “tin dung den”, cho vay véi 1ai suat
“cat c6”. D& phan biét, nguoi dung can
tim hiéu ky thong tin diéu khoan, dich vy,
cac quy dinh vé 1ai, phi, han mtc tra no...
truede khi quyét dinh vay tién qua app®./.
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