KIEN NGHI HOAN THIEN QUY DINH CUA BO LUAT HINH SU
VE CAC TOI XAM PHAM HOAT DONG TU PHAP

TRAN PINH HAI* -PHAN DIEU LINH**

Bé lugt Hinh sy niam 2015 dd siia d6i, b6 sung nhiéu quy dinh vé cdc toi xam pham hoat dong tw
phdp, co ban bdo dam tinh thong nhat, dong thoi thé ché'héa ddy di cdc quan diém, chi truong, chinh
sdch, dwong 16i ciia Ding, bam sdt nhimg quy dinh méi trong cdc vin ban phdp ludt cé lién quan, bdo
ddm sy phii hop v6i quy dinh ciia Piéu udc quéc t¢'ma Viét Nam la thanh vién. Tuy nhién, thyc té'tinh
hinh toi pham ndy con dién bién phiic tap, viéc to chikc thi hanh con nhimg han ché'nhat dinh, ddn dén
s0 luong toi pham bi khéi 6 chua nhiéu. Mt trong nhiing nguyén nhan chinh dan dén thuc trang ndy
la quy dinh ciia Ludt hinh sy vé tén t¢i danh va cdc tinh tiét dinh t6i con chua 6 rang. Bai viét chi ra
mot s6 bit cdp trong B ludt Hinh sy vé cdc toi xam pham hoat dong tw phdp va kién nghi hodn thién.
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RECOMMENDATIONS TO IMPROVE THE 2015 PENAL CODE
ON OFFENCES AGAINST JUDICIAL ACTIVITIES

The 2015 Penal Code has amended and supplemented many provisions on offences against
judicial activities to basically ensure the consistency and fully institutionalizes the Party’s policies
and guidelines. It also closely follows new regulations in relevant legal documents, ensures
conformity with provisions of international treaties to which Vietnam is a signatory. However, these
offences have been witnessed complicated situation and limitations in enforcement that leads to a
small number of criminals being prosecuted. One of the reasons is unclear regulations in its name
and determining circumstances. Therefore, the article points out some inadequacies in the Penal

Code on offences against judicial activities and proposes improvement.
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1. Han ché trong quy dinh tén mot s6
toi danh va dé xuat stra doi

Thitnhdt, vé toi danh “Khong truy ctru
trach nhiém hinh sy nguoi c6 t6i” tai Diéu
369 B luat Hinh sy (BLHS) nam 2015. Tac
gia nhan thdy tén t6i danh nay con mot
sO bat cap nhu sau: Mgt Ia, tén nay chua
chi & hanh vi pham toi phai dién ra & giai
doan truedc khi xét xtt, boi néu xay ra o giai
doan nay thi hanh vi thoéa man t6i “ra ban
an trai phap luat, ra quyét dinh trai phap
luat”. Hai la, mot nguoi duoc coi la khong
bi truy cttu trach nhiém hinh sy (TNHS)
chi dung néu vu an khoéng duoc khoi to,
diéu doé clng c6 nghia khong thé c6 viéc
diéu tra, truy t0 ti€p theo. Viéc vu an phai
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ding lai vi mot ly do nao d6 khién cho mot
nguoi khong phai chiu TNHS khong dong
nghia voi viéc ho chua ting bi truy cttu
TNHS. Ba la, trach nhiém cuia co quan tién
hanh t0 tung la phat hién, x& ly hanh vi
pham t0i va toi pham. Vi vay, can dua yéu
t0 “t0i pham” vao tén diéu luat, ham chira
noi dung quy dinh nhiém vu cta cac co
quan néu trén la khong nhitng khong duoc
bo lot nguoi pham tdi ma con khong dwoc
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bo lot tdi pham. Bon la, can dua ndi dung
“trong hoat dong ti€p nhan, giai quyét
nguon tin vé toi pham” vao tén diéu luat
bdi day sé la can ci day du hon dé xu ly
triét dé nhitng hanh vi ¢d y khong truy ctru
TNHS nguoi pham t0i trong giai doan nay.
Ngoai ra, ban chat cua viéc khong truy ctu
TNHS nguwoi co tdi la hanh vi bo lot nguoi
pham t6i; do d6, can co su chinh stra cau tr
trong diéu luat dé€ bao dam logic, dé hiéuy,
thuan tién hon trong viéc ap dung.

Ttr nhiing phan tich trén, tac gia kién
nghi stra tén diéu luat “Khong truy ctu
trach nhiém hinh sy nguoi c6 toi” thanh
t0i “Bo lot tgi pham, nguoi pham tgi trong
hoat dong gidi quyét nguon tin vé toi
pham, diéu tra, truy t6”.

Thir hai, vé t6i danh “Birc cung” tai
biéu 374 BLHS nam 2015. Tén tdi danh
nhu hién tai s& dé gay nham lan rang d6i
twong tac dong cua toi pham chi la ngwoi
bi budc t6i (vi du nguoi bi t6 gidc, nguoi
bi tam git, bi can...) ma khong bao gom
cac doi twgng khac nhu nguoi lam chiing,
nguoi bi hai... Do d6, tén diéu luat hién tai
chua phan anh hét néi ham bén trong ctia
diéu luat nay.

Tac gia kién nghi d6i tén t4i danh “Btic
cung” tai Diéu 374 thanh “Ep budc nguoi
khac khai bao” hodc toi “Bifc cung hodc ép
budc nguoi khdc khai bdo” d€ bao quat hét
déi twong tac ddng cua tdi pham.

2. Han ché trong quy dinh cic tinh
tiét dinh toi va dé xuat stra doi

Thit nhdt, khoan 1 Diéu 369 BLHS
nam 2015 quy dinh vé tdi “Khong truy
citu trach nhiém hinh su nguwoi c6 toi”
néu “Nguoi nao co thim quyén ma khong
truy cieu trdach nhiém hinh sy nguwoi ma minh
biét ro la c6 t6i, thi bi phat...”. Quy dinh nay
bdc 10 mot sd bat cap nhw sau: 1) Chua
dé cao trach nhiém ctia can by co quan tu
phap trong viéc chong bo lot tdi pham; 2)
Dé gay nham lan nguoi thiee hanh cua toi
pham nay bao gom ca Tham phan, Hoi
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tham (cac chu thé nay néu pham t0i sé bi
truy ctru vé toi ra ban an hodc ra quyét
dinh trdi phap luat); 3) Khong xac dinh
rd pham vi hoat ddng tu phap thudc doi
twong diéu chinh ctia diéu ludt (pham toi
trong qud trinh giai quyét nguodn tin vé
t0i pham, diéu tra, truy td vu viéc khac),
dé gay nham 1an véi cac toi danh xay ra
trong giai doan xét xtt. 4) Dé bo sét chu
thé la nguoi thyce hanh cta t6i pham do
thuong bi nham 1an nguodi cé thdm quyeén,
dong thoi la nguoi thue hanh phai la tha
tredng, phd tha tredng cta co quan td
tung, thi hanh 4n - nhing nguoi ¢6 tham
quyén ky cac quyét dinh t0 tung quan
trong anh huong truc tiép dén két qua
giai quyét vu an. Trong khi d6, nguoi thuc
hanh trong vu an khong chi la Ianh dao co
quan tién hanh t6 tung, ma con cé thé la
nhan vién cap dudi dugc phan cong tién
hanh hoat dong khoi td, diéu tra, truy to.

Do d6, nhom tac gia dé xudt stta cum
tle “thdm quyén” thanh “thdm quyén va trach
nhigm trong viéc giai quyét nguon tin vé toi
pham, diéu tra, truy t6” tai khoan 1 Diéu 369
BLHS nam 2015. Khi d9, diéu luat sé tro
thanh “Nguoi ndo cé tham quyén va trdach
nhi¢m trong viéc tiép nhdn, gidi quyét
nguon tin vé t¢i pham, diéu tra, truy t6 ma
khong truy citu trach nhiém hinh sy nguoi
mad minh biét v6 la pham toi thi...”

Thit hai, mot sO diéu luat cia BLHS
nam 2015 quy dinh tinh tiét dinh t5i la
“biét ro 1a khong co t6i”, “biét ro 1a co t6i”
(Diéu 368, 369...). Diéu nay dan dén kho
chiing minh trong thuc t€, tham chi trong
nhitng ndm gan day chua tién hanh khoi t6
duoc vu an nao. Vi vay, dé thuan loi trong
qua trinh &p dung lién nganh, Trung wong
can ban hanh huéng dan cu thé. Bén canh
do, cum tt “ma minh biét 16 la c6 t9i” cling
chua thuee su chinh xac vé mat phép ly, boi
mot ngroi bi xem la “c6 t6i” 1a da bi toa an
tuyén béng ban an c6 hiéu lyc phap luat.

Dé€ giai quyét bat cap trén, can hudéng
dan cu thé tinh tiét “biét 15...” tic 1a co
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can ct chiing to ngroi pham t0i phai nhan
thitc r0 ngwoi ma minh truy citu TNHS la
khong co t6i/co tdi (cd thé dau tranh thong
qua két qua giai quyét, tham gia hop, tra
loi thinh thi, chi dao cap dudi,... cac vu
an ndi dung, tinh chat teong ty; thu thap
duwoc du thao bao cdo dé xuat, du thao cac
quyét dinh t6 tung c6 ndi dung nguoc lai;
10i khai ctia nguoi lam chitng va nhiing
chiing ¢ khéc..., néu do trinh d6 nghiép
vu non kém hodc vi ly do khach quan khac
thi khong pham cac tdi nay). Bong thoi,
can stta cum tir “ma minh biét r6 la c6 toi”
thanh “ma minh biét r0 la pham tji” (trong
Diéu 368, 369...) dé tranh nham 1an.

Thir ba, Diéu 370 BLHS nam 2015 quy
dinh vé toi “Ra ban éan trai phap luat, ra
quyét dinh trai phap luat” mo ta hanh vi
khach quan “Tham phan, Hji thdm nao ra
ban an trai phap luét... ra quyét dinh trai
phap luat” la chwa thuc su chat ché. Boi
1&, ban an la san phdm cudi cung ctia qua
trinh t0 tung, nhung d€ cé thé tac dong
dén quyén, nghia vu cua nguoi tham gia
t0 tung thi ban an phai c6 gia tri thi hanh.
Néu méi soan thao ma chwa tuyén doc hodc
chwa ban hanh hay ngwoi tham gia t6 tung
va co quan, t0 chirc ¢é lién quan chua nhan
dwoc... thi ban an chwra phat huy hiéu lyec.
Vi vay, dé€ bao dam chat ché vé ky thuat
lap phap, can chinh stta cau chit trong
diéu luat bang cach khong dung tir “ra”.
Bén canh d¢, quy dinh cua diéu luat chuva
lam rd duoc truong hop Tham phan, Hoi
thadm ra ban &n trai phap luat theo chi dao
cia Chanh an, Pho Chanh an thi Chanh
an, Phé Chanh an phai chiu TNHS vé t6i
gl. Néu xem xét lanh dao Toa an véi vai
tro nguoi to chic trong dong pham vé toi
nay thi vira khong néu bat dwoc nguyén tac
doc lap trong xét xtt, vira khong phan hoa
chinh xdc vai tro ciia Chanh an/Phé Chanh
an bdi vai tro caa lanh dao chu yéu chi la
duyét “duong 16i” giai quyét vu an. Noi
cach khac, nhiéu truong hgp Chanh an,
Pho Chéanh 4n chi 1a ngwoi chi dao, khong
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truc tiép giai quyét vu an nén hanh vi chi
cau thanh tdi loi dung chitc vu, quyén han
trong khi thi hanh cong vu hodc toi ép budc
nguoi ¢6 thdm quyén trong hoat dong tw
phap lam trai phap luat.

Tl nhitng phan tich trén, kién nghi stra
cach md ta hanh vi khach quan trong cdu
thanh t0i pham ttt “ma ra ban dn trii phdp
ludt, ra quyét dinh trdi phdp ludt” thanh “ma
tuyén dn trdi phdp ludt, ban hanh quyét
dinh trdi phdp ludt”, dong thoi nghién ctru
stra d0i tén diéu luat cho phu hgp véi ndi
dung. Bén canh d6, can huéng dan truong
hop Thadm phéan, H¢i tham ra ban an trai
phap luat theo chi dao ctia Chanh an, Pho
Chénh 4n thi Tham phan va Hoi thdm
van phai chiu TNHS vé t6i “Ra ban an trai
phap luat”, con Chanh an, Ph6o Chanh an
tuy ting treong hop cu thé ma phai chiu
TNHS vé t6i “Loi dung chic vu, quyén
han trong khi thi hanh cong vu” hoac toi
“Ep budc ngudi c6 thdm quyeén trong hoat
dong tw phap lam trai phap luat”.

Thir tu, tinh tiét “nguoi bi ép budc”
quy dinh tai Diéu 372 BLHS nam 2015 vé
t6i “Ep budc nguoi c6 thim quyén trong
hoat dong tw phdp lam trai phap luat”
chura dwoc hudng dan cu thé sé dé dan dén
nham 1an. Can 1am rd nguoi bi ép budc
trong t6i nay phai c6 su lo lang, so hai,
mién cudng trong viéc thuc hién theo yéu
cau, cac treong hop nguoi c6 thim quyén
do ca né ma chdp nhan lam theo yéu cau thi
hanh vi ctia bén yéu cau khong cdu thanh
toi nay.

Vi vdy, can kién nghi cac co quan cé
thAim quyén can ban hanh huéng dan cu
thé tinh tiét “nguoi bi ép budc” phai la
nguoi ma néu khong phuc tung nguoi c6
hanh vi ép budc thi sé bi tru dap, bi mat
quyeén va loi ich (k€ ca lgi ich hop phap
va khong hop phap) nhu: Bi diéu chuyén
cong tac khong theo nguyén vong, bi xtt ly
ky luat do da thwc hién hanh vi vi pham, bi
xtt ly hinh thttc ky luat nang hon so véi 16i
vi pham, khong duoc dé bat, bi phan cong
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nhiing viéc khé khan hodc mat cac lgi ich
vat chat, tinh than khac...

Thirndm, quy dinh doi teong tac dong
cua biéu 376 BLHS nam 2015 vé t0i “Thiéu
trach nhiém dé nguoi bi bit, nguoi bi tam
gitt, tam giam, nguoi dang chap hanh én
phat tu trdn” chwa thuc sy day du, khong
dap ting yéu cau ctia thuc tién. Phan tich
quy dinh hién hanh, c6 thé thay doi tuong
tac dong cua tdi pham nay chi c6 thé la
ngudi bi bat, nguoi bi tam gitt, tam giam,
nguoi dang chdp hanh an phat tu. Tuy
nhién, thuc t&€ con nhitng ngwoi khac trén
duong ap giai da bo tron va gay ra nhing
hau qua rat nghiém trong nhung chua c6
ché tai xtt ly triét d€ néu nguoi cd trach
nhiém quan ly thiéu trach nhiém. Vi duy,
bi cdo bi 4p dung bién phap ap giai dén
phién toa va cha toa phién toa giao cho
canh sat te phap canh gitt ma ho bo tron;
hay nguoi lam ching, bi can, bi cdo trong
vu an hinh sy dwoc tai ngoai trén duong
ap giai do nguoi cd nhiém vu ap giai thiéu
trach nhiém dé nhitng nguoi nay bo tron...
Hau qua cua viéc thiéu trach nhiém nay rat
nghiém trong nhu dan dén vu an bi dinh
chi, bo lot t0i pham, nguoi bo tron tra thu
nguoi c6 tham quyén tién hanh t6 tung,
tiép tuc pham tdi... Tuy nhién, d6i chiéu
v6i quy dinh cua Diéu 376 BLHS nam 2015
néu trén thi hanh vi trén khong cau thanh
toi pham nay, ciing khong cdu thanh t6i
“Thiéu trach nhiém gay hau qua nghiém
trong” quy dinh tai Diéu 360 BLHS nam
2015, boi t0i nay chi cdu thanh khi hanh
vi thiéu trach nhiém gay hau qua lam chét
nguoi, gy thuong tich hodc gay ton hai
cho sttc khoe cua nguoi khac...; gay thiét
hai vé tai san ttr 100.000.000 dong dén dudi
500.000.000 dong. Trong khi d6, mot phién
toa bi hoan dé thiét hai dén mirc 100.000.000
dong la teong do6i hiém.

Do d¢, tac gia dé xuat bd sung cac
treong hop sau lam d6i tuong diéu chinh
cua Diéu 376 BLHS nam 2015: Thiéu trach
nhiém vdéi bi can, bi cdo tai ngoai bi ap
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dung bién phap ap giai hodc cd tinh vang
mat theo gidy triéu tap dan dén nhing hau
qua vu an bi dinh chi, bo lot, nguoi bd tron
tra thu nguoi c6 tham quyén tién hanh to
tung, tiép tuc pham toi...

Thir sau, Diéu 377 BLHS ndm 2015 vé
t0i “Loi dung chirc vy, quyén han bét, gitt,
giam ngwoi trai phdp luat” khong quy dinh
dau hiéu “ma khong thudc treong hop quy
dinh tai Diéu 157 B6 luat Hinh sy” 1la mot
thiéu sot veé ki thuat 1ap phap. Chu thé cta
toi pham nay 1a cha thé ddc biét, chu thé
ctia Digu 157 (t6i Bat, gitt hodc giam nguoi
trdi phap luat) 1a chu thé thuong du cling
o tinh tiét loi dung chic vy, quyén han
(khong phai trong hoat dong tw phap) quy
dinh 1a ddu hiéu dinh khung hinh phat.
Trong khi Diéu 157 quy dinh “ma khong
thudc treong hop quy dinh tai Diéu 377 Bo
luat Hinh su” thi Diéu 377 lai khong quy
dinh “ma khdng thudc treong hop quy
dinh tai Biéu 157 B6 luat Hinh su”.

Boi vay, can bo sung ndi dung “ma
khoéng thudc truong hop quy dinh tai Diéu
157 B§ ludt Hinh sy” vao dau hiéu dinh t0i
tai khoan 1 Diéu 377 BLHS nam 2015 vé toi
loi dung chttc vy, quyén han bat, gitt, giam
nguroi trai phap luat.

Thir bay, tinh tiét dinh t6i “c6 y khong
ra quyét dinh thi hanh an hodc khong thi
hanh quyét dinh thi hanh ban an, quyét
dinh cua Toa an” quy dinh tai Biéu 379
BLHS nam 2015 vé toi “Khong thi hanh
an” la chua r6 rang. Theo do, khoan 1
biéu luat nay quy dinh: “Nguoi ndo cé thim
quyén ma co'y khong ra quyét dinh thi hanh dn
hodc khong thi hanh quyét dinh thi hanh ban
an, quyeét dinh cua Toa dn thudc mot trong cic
trueong hop sau ddy, thi bi phat...”. Trén thuc
t€, c6 nhiéu ban an hodc quyét dinh cua toa
an tuyén khong ro rang, tham chi khong
dung phap luat. Khi co quan thi hanh an
nhéan duoc cac ban an hodc cac quyét dinh
nay da yéu cau toa an xét xt hodc nguoi ra
quyét dinh d6 giai thich nhung vi nhiéu ly
do nén co quan thi hanh an khong nhan
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duwoc cong van giai thich, dan dén viéc thi
hanh an chua duoc thyce hién. Vi vay, néu
truy cttu TNHS nguoi c6 trach nhiém thi
hanh an trong truwong hop nay la khong
thuc sw hop ly. Bén canh d6, néu nguoi
phai thi hanh an 1ay ly do “vu an dang dé
nghi cap giam doc tham xem xét” nén de
nghi nguoi ¢6 thdm quyén tam dirng viéc
thi hanh an lai chwa thong nhat duoc co
nén truy citu TNHS nguoi ¢6 tham quyén
d6 hay khong, dan dén nguy co c6 thé
bd lot toi pham. Diéu nay doi hoi can co
hudéng dan cho cac co quan t& tung trong
qua trinh &p dung.

Do do, tac gia dé xuat viéc ban hanh
huéng dan tinh tiét dinh t6i “cd y khong
ra quyét dinh thi hanh &an hoac khong thi
hanh quyét dinh thi hanh ban an, quyét
dinh cua Toa an” quy dinh tai Diéu 379
BLHS nam 2015 nhu sau:

- Khi co quan thi hanh 4n nhan dwoc
cac ban an hoac cac quyét dinh nay da yéu
cau toa an xét xtt hodc nguoi ra quyét dinh
dé6 giai thich nhung vi nhiéu ly do nén co
quan thi hanh dn khong nhan duwoc cong
van gidi thich ma viéc thi hanh an chua
duwoc thuc hién gay ra nhitng hau qua
quy dinh tai khoan 1 Diéu 379 thi hanh vi
khong cau thanh t4i pham.

- Néu nguoi phai thi hanh an 1ay ly do
“vu an dang dé nghi cap giam ddc tham
xem xét” nén dé nghi nguoi c6 tham quyén
tam ditng gay ra nhitng hau qua quy dinh
tai khoan 1 Diéu 379 thi hanh vi cadu thanh
toi pham. Boi chi khi ¢6 quyét dinh khang
nghi giam doc thdm hodc tai tham caa
nguoi ¢6 thdm quyén quyét dinh tam dinh
chi viéc thi hanh an thi viéc tam dinh chi
thi hanh an ctia co quan thi hanh an hoac
nguoi ¢6 thim quyén maéi dung phap luat.

Thir tam, chu thé cua Diéu 381 BLHS
nam 2015 vé tdi “Can trd thi hanh an” la
chu thé ddc biét, nguoi thwe hanh chi ¢
thé'la nhitng nguoi ¢d chic vy, quyén han.
Tuy nhién, tén diéu ludt “Can trd thi hanh
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an” chua thé hién 1o diéu nay va dé gay
nham 1an rang cac chu thé khong cé chtec
vy, quyén han can tré thi hanh an thi cting
pham t0i nay. Vé mat dién dat, diéu luat
ciing khong thé hién duoc rd néu khong
phai 1a nguoi c6 chtre vu, quyén han ma
c6 hanh vi can tr¢ viéc thi hanh an thi tuy
treong hop sé chi bi truy cieu TNHS vé t6i
khong chap hanh an (Biéu 380 BLHS) hoac
toi chong nguoi thi hanh cong vu (Biéu
330 BLHS). Hon nita, quy dinh “Nguoi
nao lpi dung chirc vu, quyén han cd'y can tro
viéc thi hanh an thugc mot trong cdic trueong
hop sau ddy...” ¢ noi ham khong rd rang,
kho 4p dung trén thuee tién boi trén thuc t&,
nguoi c6 hanh vi can tro sé tan dung quyén
lwc va moi thu doan dé dat dwoc muc dich
ctia minh, trong d6 khong chi tac dong dén
nguoi c6 tham quyén ra quyét dinh hodc
thdm quyén thi hanh an ma ho c6 thé lya
chon ca nguoi chap hanh an dé tac dong,
gay can tro.

Do d6, can sém c6 hudng dan cu thé
vé cac dang hanh vi can tro thi hanh an
d€ tranh bo sét trong qua trinh ap dung.
Nhom tac gia dé xudt viéc doi tén Diéu 381
(Can tro thi hanh an) thanh t6i “Loi dung
chitc vy, quyén han can tré thi hanh an”.
Doéng thoi, cac co quan chirc ndng can ban
hanh huéng dan hanh vi can tro thi hanh
an quy dinh tai Diéu 381 c6 thé duoc thue
hién bang cac thu doan khéac nhau d¢é tac
dong dén nguoi c6 tham quyén ra quyét
dinh thi hanh an, ngwoi c6 tham quyén thi
hanh quyét dinh thi hanh an hodc tac dong
dén nguoi phai chdp hanh an lam cho viéc
thi hanh an khong dwoc thuee hién.

Thir chin, vé chu thé ctia toi “Twr choi
khai bdo, tir chdi két luan giam dinh, dinh
gia tai san hodc tir chdi cung cap tai liéu”
(biéu 383 BLHS nam 2015). Khoan 1 Diéu
nay quy dinh: “Nguwoi lam chitng néu khong
thugc truwong hop quy dinh tai khoan 2 Diéu 19
cua BY ludt nay, nguoi gidm dinh, ngueoi dinh
Qid tai san, nguoi dich thugt tir chdi khai bdo,
trom tranh viéc két ludn gidm dinh, dinh gid tai
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san hodc tir chdi cung cdp tai ligu ma khong co
Iy do chinh ding...”. C6 thé thay, thuc t& cd
nhiéu vu an ma bi hai tir chdi giam dinh,
gay kho khdan cho co quan tién hanh to
tung khi phai xem xét TNHS d6i véi nguoi
bi budc t0i, bi can, bi cdo (ddc biét trong
nhiing t0i ma két luan giam dinh thuong
tat cua bi hai ¢ y nghia quyét dinh trong
viéc budc t6i) nhung diéu luat chua diéu
chinh d6i v6i hanh vi nay. Mdt khac, Biéu
luat hién tai quy dinh chu thé cta ti pham
c6 nguoi dich thuat nhung lai khong dé
cap dén nguoi phién dich cho ngwoi bi hai,
nguoi co6 quyen loi, nghia vu lién quan dén
vu an, vu viéc, cac dwong su trong vu an
dan sy, kinh t€, hanh chinh, lao dong néu
c6 hanh vi tir choi khai bao hodc tir choi
cung cap tai liéu. Cac cha thé nay khi cd
hanh vi tir ch6i khai bao, tir chdi cung cap
tai liéu cing gdy nguy hiém 16n cho xa hoi.
Do d¢6, can b6 sung cac doi twgng nay trd
thanh chu thé cua t0i pham tai Diéu 383.
bong thoi, quy dinh hién hanh chua
phan biét ro rang gitta t6i “Twr choi khai
bao, tir choi két luan giam dinh, dinh gia
tai san hodc ttr choi cung cap tai liéu” voi
t0i “Che gidu toi pham” (Diéu 389). Ca hai
t0i danh nay déu xam hai moét khach thé
chung, do d6 néu hanh vi thoa man yéu td
dac trung cua toi pham nao thi phai dinh
t0i danh theo t0i d6. Trong do, néu tai liéu
ma nguoi pham t6i tir chdi cung cap la vat
chitng ctia vu an ma cdc tai liéu d6 la cac
dau vét, vat chiing cua t6i pham véi muc
dich can trd viéc phat hién, xtt ly tdi pham
thi hanh vi nay thoa man t0i “che gidu toi
pham”; néu khong thudc truong hop quy
dinh tai DBiéu 389 BLHS nam 2015 thi nguoi
c6 hanh vi tit chéi cung cdp d6 mdi bi truy
cteu TNHS vé t6i tir chdi cung cdp tai liéu.
Tt phan tich trén, tac gia kién nghi:
Mot la, bé sung cac d6i twong sau vao cha
thé cta t0i tir choi khai bao: Nguoi phién
dich cho nguoi bi hai, nguoi cd quyén loi,
nghia vu lién quan dén vu én, vu viéc, cac
duong su trong vu an dan sy, kinh t&, hanh
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chinh, lao dong. Hai la, b6 sung vao tinh
tiét dinh toi ciia Diéu 383 toi “Ttr chodi khai
bdo, tir choi két luan giam dinh, dinh gia
tai san hodc tr ch6i cung cép tai liéu” dau
hiéu “ma khong thudc trueong hop quy dinh tai
Diéu 389 BLHS...”

Thit muwoi, hanh vi mua chudc hoac
cudng ép nguoi khac quy dinh tai Diéu
384 BLHS nam 2015 vé t0i “Mua chudc
hodac cudng ép nguroi khac trong viéc khai
bdo, cung cap tai liéu” chwa phan biét duoc
v&i hanh vi bire cung, dung nhuc hinh quy
dinh tai Diéu 373, 374 BLHS nam 2015.
Chu thé cua t6i Biee cung, dung nhuc hinh
la nhtng ngwoi ¢ trach nhiém trong viéc
tién hanh 14y 10i khai, hoi cung nguoi tham
gia t6 tung. Nhitng chu thé nay néu cé hanh
vi mua chudc, cudng ép d€ nguoi bi tham
van khai bao hodc khai theo y chi chti quan
cua minh thi hanh vi thoa man Diéu 373,
374. Vi vay, trong cau thanh tdi pham co
ban ctia Diéu 384 can thé hién rd ndi dung
nay. Mat khac, hanh vi cudng ép nguoi
khac trong viéc khai bao, cung cdp tai liéu
la dau hiéu da dwgc md ta trong cdu thanh
t0i pham co ban cua Diéu 384, tuy nhién lai
ti€p tuc quy dinh hanh vi dung vii luc, de
doa dung vii luc hodc dung cac thu doan
nguy hiém khéc la dau hiéu dinh khung
hinh phat quy dinh tai khoan 2 cta Diéu
luat 1a khong can thiét, vi pham nguyén tac
hanh vi da sit dung d€ dinh t6i thi khong
str dung d€ dinh khung hinh phat.

T4c gia cho rang, can quy dinh thém
trong cau thanh tdi pham ctia Diéu 384
BLHS nam 2015 dau hiéu “ma khong thudc
trwong hop quy dinh tai Diéu 373, 374 B0 ludt
Hinh sy” va b tinh tiét dinh khung “dung
vii luc, de doa dung vii Irec hodc dung cac
tht doan nguy hiém khac” tai khoan 2.

Thit muoi mgt, quy dinh tai Diéu 386
BLHS nam 2015 vé t6i “Tron khéi noi giam,
gitr hodc tron khi dang bi ap giai, dang bi
xét xt”; Diéu 387 vé t4i “Danh thao nguoi
bi bit, bi tam gitt, tam giam, ngwoi dang bi
ap giai, xét xtt, chdp hanh an phat t”; diém
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a khoan 1 (chong lai ménh lénh cua nguoi
c6 thdm quyeén) tai Diéu 388 t4i “Vi pham
quy dinh vé giam git*” gay chong chéo,
dé nham 1an véi quy dinh cta toi “Chdng
nguoi thi hanh cong vu” (Piéu 330). Cu
thé, hanh vi dung vi lwc d6i véi nguoi
canh gac, ap giai; danh thdo ngwoi bi bét,
bi tam gitr, tam giam...; chong lai ménh
1énh ctia nguoi c6 tham quyén vé ban chat
la hanh vi chong nguoi thi hanh cong vu,
nhung ngwoi thuc hién hanh vi lai la nguoi
tron khoi noi giam, gitt hoac tron khi dang
bi ap giai, dang bi xét xtt (xam hai tdi hoat
dong dung dan ctia co quan tu phap), nén
nguoi pham t0i khong bi truy cttu TNHS
vé t0i chdng nguoi thi hanh cdng vu ma
chi bi truy ctru TNHS vé t6i tron khoi noi
giam, gitt hodc tron khi dang bi dan giai,
dang bi xét xtr.

Do d6, dé bao dam logic, thuan lgi
trong 4p dung, tranh nham 1an, can bs sung
ndi dung “...ma khong thugc triecong hop tai
Diéu 330 Bj ludt Hinh si” vao cau thanh toi
pham co ban ctia cac diéu 386, 387, 388.

Thit muoi hai, quy dinh cua Diéu 385
BLHS nam 2015 vé t4i “Vi pham viéc niém
phong, ké bién tai san, phong toa tai khoan”
chwa lam 16 duwoc trong treong hop thém,
bét, stta d6i, danh trao, huy, lam hu hong
vat chting ctia vu an nham lam sai 1éch ho
so vu an thi truy cieu TNHS vé toi nay hay
toi “Lam sai léch ho so vu an, vu viéc” quy
dinh tai Diéu 375 BLHS nam 2015. Ban chat
ctia hanh vi thém, bét, stra doi, danh trao,
huy, lam hw hong vat chiing la lam sai 1éch
ho so vu an, vi vay can c6 hudng dan cu
thé. Can ban hanh huéng dan “trieong hop
thém, bét, stra d6i, danh trao, hay, 1am hw
héng vat ching ctia vy 4n nham lam sai
1éch h6 so vu an” thi truy cdu TNHS vé
toi “Lam sai 1éch ho so vu an, vu viéc” tai
biéu 375 BLHS nam 2015.

Thit muoi ba, hanh vi “Khong co trach
nhiém ma dua vao, tang trit, st dung thiét
bi thong tin lién lac cd nhan hodc phwong
tién ghi am, ghi hinh trong co s giam
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gitt” quy dinh tai diém b khoan 1 Diéu
388 BLHS nam 2015 vé toi “Vi pham quy
dinh vé giam git” la chwa day du, sé dé
lot nhiéu hanh vi vi pham khac ma Thong
tw s0 10/2020/TT-BCA ngay 06/02/2020 ctia
B6 Coéng an quy dinh vé d6 vat cdim dua
vao co so giam gitt pham nhan nhw cac loai
thudc chira bénh, thudc phong bénh, thuc
pham chtic nang, ruou, bia va cac chatkich
thich khdac, cic do vat b:?mg kim loai, do
lam bang sanh st, d4, thty tinh... ma chua
duoc sy dong y ctia nguoi c6 tham quyeén.
Cac hanh vi nay néu dwgc thye hién c6 thé
gay ra hau qua nghiém trong nhw nguoi bi
giam, gitt tw sat, bi say, bo tron... Do do,
can bd sung vao diém b khoan 1 Diéu 388
BLHS nam 2015 ndi dung “theo quy dinh
cua co quan cé thim quyén” d€ bao quat day
da vé hanh vi trén va stra thanh “dwea vao,
tang trir, sw dung thiét bi thong tin lién lac cd
nhan, phwong tién ghi dm, ghi hinh hodc cdc do
vit, tai ligu khdc khi chwea dwgc sw dong 1 cua
nguoi co tham quyén trong co sé giam gite”.

Thit mwoi bon, BLHS nam 2015 mdi
quy dinh hanh vi “ddnh thdo” ma chua
quy dinh hanh vi “dénh trdo” (d6i nguoi)
tai khoan 1 Diéu 119 va Diéu 387 la mot
thiéu sét. Vé ban chat, day la hai hanh vi
khac nhau nhung c¢é tinh nguy hiém nhw
nhau va déu xam pham t6i sy ding dan
cua hoat dong t0 tung.

Do d6, nhom tac gia dé nghi bo sung
thém hanh vi “danh trdo nguoi bi bat, bi
tam gitt, tam giam, dang bi ap giai, dang
bi xét xtr hodc dang chap hanh an phat
t” vao cdu thanh co ban. Trong khi BLHS
nam 2015 chua quy dinh hanh vi “danh
trdo” la hanh vi pham t6i thi can hudng
dan hanh vi “danh tréo” 1a tht doan gian
déi d€ danh thao nguoi bi bét, bi tam gitr,
tam giam, dang bi ap giai, dang bi xét xt&t
hoac dang chdp hanh an phat tt./.
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