MOT SO VAN DE LY LUAN
VE THAM QUYEN TAI PHAN PHO QUAT CUA QuAC GIA

LE THI THAM*

Tém tit: Trong qud trinh hop tdc quoc té nham ddu tranh, phong chong toi pham, tham quyén
tai phdn la mot vian dé quan trong, luén duoc uu tién xem xét trudc tién. Chi khi xdc dinh dugc
tham quyén xét xit mot cdch ré rang, chinh ddng thi cong tdc hop tdc quoc tévé ddu tranh phong,
chéng toi pham mdéi dat hiéu qua cao. C6 bon nguyén tdc xdc dinh tham quyén tai phdn quoc gia,
nguyén tdac phd qudt la mét trong s6 nhitng nguyén tiac dé, nhung day la quyén ma khong phdi la
nghia vu quéc gia. Vi thé viéc nghién citu co s6 va ghi nhdn quyén tai phdn phd qudt sé la co sé dé
ddu tranh v6i toi pham nguy hiém hién nay trén thé gidi.
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SOME THEORETICAL ISSUES
ON THE UNIVERSAL JURISDICTION OF THE NATION

Abstract: In the cooperation to fight and prevent crimes, the state’s jurisdiction is an important issue
that is always prioritized for consideration. Only clear and legal adjudication determined will lead to
effective international cooperation in crime prevention. Universal jurisdiction is one of the four national
jurisdiction principles but it is national right, not obligation. Therefore, studying universal jurisdiction

will be the basis for fighting the current dangerous crimes in the world.
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1. Lich st hinh thanh thim quyén tai
phan phé quat qudc gia

Tham quyén tai phan pho quat da bat
dau xuat hién ttr khi cadc quoc gia dua ra
xét x t0i cudp bién, nhung phai dén khi
cac phién toa ctia toa an Nuremberg dwoc
xét xtt, n6 moi duoc phat trién manh mé
va lan rong trén thé gidi trong thé ky XX.
Theo tap quan qudc t& duoc coi la nguodn
co ban, truyén thdng caa luat qudc t€, toi
cudp bién da duoc thira nhan tir lau nhu
la mot loai toi pham ma tat ca cac qudc gia
déu c6 thdm quyeén xét xir va dua ra cac
phan quyét trieng phat cac ca nhan cé hanh
vi cudép bién!. Bén canh d6, tir sau Dai
chién thé gidi fan th II, trong cac phién
toa xét x(t nhitng ca nhan, t6 chirc ctia Btec
Quodc xa da pham ti 4c chién tranh do lwc

! Yana Shy Kraytman (2005), Universal Jurisdiction
- Historical roots and modern implication, Brussels
Journal of international studies.
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luong Dong minh t6 chic tai Nuremberg
(thwong goi la toa an Nuremberg), nguyén
tac thAm quyén tai phan phd quét da duoc
thtra nhan rong rai hon va dwgc thé hién
ndi dung phap ly ctia minh trong cac diéu
wdc qudc té ¢é lién quan vé tdi pham chién
tranh?. Céac phién toa Nuremberg c6 thé
noéi da tro thanh tién dé cting nhu kim chi
nam cho viéc hinh thanh cac quyén uwu
tién xét xtt tir sau Chién tranh thé giéi lan
thit II cing nhw viéc xay dung du thao cac
cong wéc vé tdi pham chién tranh, tdi 4c
quoc té, tiéu biéu la Cong wdc Gio-ne-vo.
Ngoai ra, tham quyén pho quat con dwoc
ghi nhédn trong cac cong udc quoc t€ nhu:

* Email: Lethamdhks@gmail.com

Thac si, Khoa Phdp ludt quoc té, Truong Dai hoc
Kiém sit Ha Noi

2 Nguyén Thi Thuan (Chut bién), Nhitng van dé Iy ludn,
thue tién vé ludt hinh sw quoc té, Nxb. Cong an nhan
dan, 2007, tr.92.
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Cong wdc qudc t€ 1958 vé bién (Diéu 19);
Cong udc Luat bién 1982 (biéu 105); Cong
wdc 1988 vé tring phat cac hanh vi bat hop
phap de doa an toan hanh trinh hang hai
va Nghi dinh thu 1988 vé tritng phat cac
hanh vi bat hgp phap chdng lai an toan cua
cac cong trinh ¢d dinh trén thém luc dia
(biéu 5, biéu 6); Cong wdc 1973 vé ngan
ngtra va trung tri cac toi pham chong lai
nhitng nguoi dugc hudng bao hd quoc t€
(biéu 3)...

Nhu vay, thdm quyén tai phan pho
quat c6 lich st hinh thanh dua trén cac
nguon tir diéu wdc qudc t€, tap quan qudc
t€ va quy dinh phap ludt qudc gia.

2. Khai niém thdm quyén phd quat
qudc gia

C6 nhiéu quan diém khac nhau vé
khdi niém tham quyén tai phan phd quat
qudc gia, tuy thudc vao doi tugng dua
ra dinh nghia la ai’. Tuy vay, gitta nhitng
khai niém nay déu ti€p can theo cach
hiéu vé tham quyén tai phan pho quat la
quyén khong nam trong mdi quan hé vé
lanh thd hodc qudc tich cua nguwoi thuc
hién hanh vi, nan nhan ctia hanh vi doé*.
Ban bao cdo sau cung vé viéc ap dung
tham quyén tai phan pho quat trong khia
canh vé vi pham cidc quyén con nguoi
trong hiép hoi luat qudc t€ da dwa ra khai
niém nay nhu sau: “Theo cac nguyén tac
ctua tham quyén tai phan qudc gia, mot
quoc gia duoc trao quyeén, tham chi yéu
cau khoi to doi voi cac toi pham nghiém
trong, ma khong doi hoi qudc gia do
phai c6 méi lién hé véi noi xay ra hanh vi
pham t0i, qudc tich cua ngwoi pham toi

3 Mitsue Inazumi (2005), Universal Jurisdion in modern
international law: Expansion of national, G.J. Wiarda
Institute, Utrecht, Utrecht University Institute for
legal study.

4 Meron Started (1995), International Criminalization
of Internal Atrocities, The American Journal of
International Law, Vol. 89, No. 3 (Jul., 1995), pp. 554-
577. DOLI: doi.org/10.2307/2204173.
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va qudc tich cua nan nhan”>.

Theo d6, hiép hdi luat qudc t&€ da chi
ra rang: “M0i lién hé duy nhat gitra toi
pham va quoc gia truy to do cé th€ la sy
hién dién vat chat ctia ban budc tdi trong
qua trinh thyc hién truy t6 ctia qudc gia
d6”. Nhu vay, quyeén tai phan pho quat
la quyén mot qudc gia trong viéc truy to,
xét xtt cd nhan pham cac ti nhat dinh ma
khong can quan tam dén dia diém thuc
hién hanh vi pham t6i, qudc tich nguoi
pham t6i hay qudc tich nan nhan®.

Tuy nhién, trong thuc t€ lai c6 mot s6
qudc gia doi hoi tham quyén tai phan pho
quat do6i véi tat ca cac toi danh hinh sy, ké
ca cac toi pham do nguoi nudc ngoai thure
hién ¢ nuwdc ngoai. Theo cach hiéu nay,
thdm quyeén tai phan dwgc hiéu qua rong,
no6 dugc coi la khong hop ly, di ngwoc lai
véi nguyén tac chung ctia phap luat qudc
t€. Nguyén tac nay chi dwoc cdng nhan
va ap dung doi véi mot s6 tdi pham dwgc
luat qudc t€ quy dinh va cong dong qudc
t€ nghiém cam’. Thong thuong, cac toi
pham nay gom t0i pham xam pham dén
loi ich ctia toan thé cong dong qudc t€ nhw
t0i pham chién tranh, ti cuedp bién, cac toi
pham khiing b6 quéc té... C6 thé noi, quyén
tai phan phd quét 1a mot cong cu hiru hiéu
dé€ ngan chan tinh trang tdi pham bi “lot”,
tron tranh sang qudc gia khac va “nhon
nho” trudc tdi 4&c minh gay ra. Tuy vay, no
cting dem lai mot s6 tac dong tiéu cuc dén
quan hé gitta cac qudc gia néu khong duoc

5 Hiép hdi luat qudc té, “Ban bdo cdo cudi cting vé viéc
dp dung quyén tai phan ph6 qudt trong khia canh vi pham
quyén con nguoi”, Hoi nghi vé luat quyén con nguoi
va thiec hanh, 2000, p. 2.

¢ Poc thém vi du vé vu Christopher C. Joyner “Khong
trimg phat khi bét giti: Vu an vé quyén tai phan phd
quat trong viéc dwa tdi pham chién tranh ra giai
trinh” Ludt va vin dé dwong thoi, Vol. 59 s6. 4 (Mua
thu 1996), tr.165.

7 Nguyén Thi Thuan (Chu bién), 2007, Nhitng vin dé
1y lugn, thuc tién vé ludt hinh sw quéc té, Nxb. Cong an
nhan dan, tr.90.
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ap dung mot cach than trong va chinh xac.

Tom lai, thdm quyén tai phin phd quit
dwoc hiéu la quyén cho phép quoc gia truy
t6, xét x1r cdc cd nhin pham toi nhdt dinh ma
khong cin cé bat ky moi lien hé truc tiép vé
lanh thé, qudc tich ciia nguwoi pham t6i ciing
nhw qudc tich cua nan nhin vy dn.

Ttr dinh nghia nay c6 thé thay, thim
quyén tai phan phé quat la quy‘én ma
khong phai nghia vu cua quoc gia, mac
du do la mot trong bon nguyén tac cta
luat qudc t& nham xac dinh thAim quyén
xét xtr cua mdt qudc gia. Tham quyén
tai phan pho quat duwoc dat ra trong tinh
huéng tdi pham thuc hién ¢ khu vuc
khong thudc tham quyén qudc gia hay
nhitng khu vuc khong c¢é quéc gia nao
c6 thadm quyén xét xt. Bén canh d¢, cac
loai toi 4p dung nguyén tac phd quat
thuwong la nhiing toi c6 tinh chat nghiém
trong, doi héi sy hop tac gitra cac quoc
gia v&i nhau.

3. Quy tac ap dung thaim quyén tai
phén phé quat

Tham quyén tai phan phd quat trao
cho qudc gia quyén nang vuot ra bén
ngoai lanh thd qudc gia minh mot cach
hop phap, nhung néu khong tudn tha
nhitng diéu kién, quy tac nhat dinh sé dé
dan dén nhitng mau thuan va xung dot
quoc té khac, di trai lai véi ban chat cua
luat qudc t€. Vi vay khi ap dung quyén tai
phan pho quat nham mang lai sw cong
bang cho cong dong quoc t€, quoc g1a con
c6 nghia vu tuan thu cac quy tac sau®:

* Quy tic 1: Quy tdc co ban ciia thdm
quyén tai phin phd quat

- Ton trong muc dich ctia nguyén tac
thdm quyeén tai phan qudc gia, theo do,
quyeén xét xtt toi pham khong chi dua trén
tinh chat cua toi pham (the nature of the
crime) ma can c6 maoi lién hé gitra qudc gia

 The Princeton principle on Universal jurisdiction,
https://lapa.princeton.edu/hosteddocs/unive_jur.pdf
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truy t6 xét xx voi toi pham do.

- Puogc tién hanh truy t6 xét x& boi
bat ky toa an cé tham quyén nao trong hé
thong co quan tw phap cua qudc gia ¢
tham quyén ph6 quat d6i véi cac toi danh
duoc quy dinh theo luat qudc t€ (quy dinh
trong quy tac 2).

- Quoc gia c6 thé can ctt vao quyeén tai
phan phd quat dé yéu cau mot qudc gia
khac dan dd nguoi pham tdi hodc nguoi
bi budc toi vé toi danh nghiém trong dwoc
quy dinh tai quy tac 2 vé nwéc minh xét
XU

- Trong qua trinh thyc hién quyén
tai phan pho quat hodc thong qua quyén
tai phan phd quat d€ yéu cau dan do toi
pham qudc gia va cac co quan tu phap
co tham quyen lién quan ngoai viéc pha1
ton trong nguyén tac xét xt ctia luat quoc
t€ con phai ton trong quyén ctia bi cao va
cac nan nhan. Ngoai ra, phai ludn dam
bao qua trinh xét xit dwgc ddm bao thuc
hién mot cach khach quan, cong bang va
bac ai.

* Quy tic 2: Cdc tdi pham quoc t& quy
dinh theo ludt quoc té’

Chi 4p dung quyeén tai phan pho quat
dodi voi cac toi pham nghiém trong duoc
phép luat quoc t€ quy dinh gom 07 t6i: (1)
Toi cudp bién, (2) Toi chiém hitu nd 1€, (3)
Toi ac chién tranh, (4) T6i chong lai hoa
binh, (5) Toi chdng lai loai ngwoi, (6) Toi
diét chung va (7) Toi tra tan. Ngoai ra, con
mot s tdi pham duoc quy dinh tai cong
wdc lién quan dén chang.

* Quy tic 3: Tin tudng tham quyén tai
phdn phd quat ké'ca quoc gia chiea c6 quy dinh
vé néd

Quy tac nay cho phép trong truong
hop qudc gia chwa c6 quy dinh phap luat
vé loai toi pham da dwoc quy dinh tai quy
tac 2, qudc gia d6 van c6 thé ap dung thim
quyeén tai phan pho quat.

* Quy tic 4: Vé nghia vy gidi trinh cia
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quoc gia

Qudc gia tuan thu nghia vu giai trinh
qudc t& vé viéc truy t& hodc dan do nguoi
pham tdi, nguoi bi két an theo luat quéc
t€. Theo d6, qudc gia phai cam két viéc ap
dung tuan thti cdc nguyén tac ctia luat qudc
t€, cung cap cho qudc gia khac qua trinh
diéu tra hoac truy t0 ti pham trong vai tro
1a nguoi hd tro phép ly. N6i cach khdc, viéc
cam két tuan tha luat qudc t&€ nhu la mot
thude do can thiét caa quoc gia trong viéc
truy t& xét xtt cong bang vu viéc.

* Quy tic 5: VE quyén mién trir ngoai giao

Vi d6i twong 1a cac toi pham qudc t€

quy dinh tai quy tac 2, vi vy cac qudc gia
bat gift toi pham cé quyén tir chdi quyén
mién trir ngoai giao d6i véi bat ky nguoi
pham t6i nao, k€ ca d6 la nguyén tha quoc
gia. Tat ca déu phai bi nghiém trj theo luat
qudc t& mang lai cong bang, hoa binh va
an ninh cho toan thé gidi.

* Quy tic 6: Ve thoi higu truy to’

Thoi hiéu truy td hoac quy dinh khac
vé thoi hiéu sé khong ap dung doi voi
cac loai toi pham nghiém trong trong luat
qudc t& da quy dinh tai quy tac 2.

* Quy tic 7: An xd

An x& khéng phtt hop véi loai toi
pham nghlem trong duoc quy dinh trong
phép luat qudc t& trong quy tac 2.

* Quy tic 8: Gidi quyét tranh chdp thdm
quyén tai phan

Trong truong hop nhiéu qudc gia
cung c6 tham quyeén tai phan do6i véi vu
an, viéc giai quyét sé trén co sd sau:

- Trén co so diéu wdc qudc t€ song
phuong va da phwong ma cac bén ky két;

- Can ctr vao dia diém noi thuc hién
hanh vi pham tdi;

- Mdi lién hé gitra ngureoi pham tdi véi
qudc gia yéu cau thiee hién tham quyén;

- M6i lién hé gitta quéc gia yéu cau
v6inan nhan ctia hanh vi pham t6i;
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- Méi lién hé khac gitra quoc gia yéu
cau voi nguoi pham toi, véi hanh vi pham
toi hodc vdi nan nhan;

- C4c yéu t6 vé sy that, cong bang va
tac ddng ctia viéc truy td & qudc gia yéu cau;

- Tinh cong bang, vo tw ctia qudc gia
yéu cau;

- Sur thuan loi d6i vdi cdc bén va nhan
chting cling nhu sy hién dién ctia cdc bang
ching 6 qudc gia yéu cau;

- Loi ich cta viéc truy to.

* Quy tdc 9: Non Bis In Idem/ Nguyén
tic khong xét xir hai lin mot toi pham

- Khi thye hanh quy‘én tai phan ph6
quat quoc gla cO quan c6 tham quyeén
phai chéc chan rang mot toi pham khong
thé bi xét xit hai lan. Diéu nay c6 nghia
la quoc gia phai dam bao trong qua trinh
truy t8, phai chdc chan nguoi d6 chua bi
két t0i cung t0i danh d6 6 mot qudc gia
khéc. Quy tac nay thé hién tinh cong bang
trong phdp luat doi voi tat ca moi nguoi,
ké ca nhitng ké pham tdi ac nghiém trong
nhat doi vdi nhan loai.

- Qudc gia ton trong ban an ma co quan
c6 thdm quyén ctia qudc gia khéc da tuyén
ddi v6i nguoi thuc hién hanh vi pham t6i
nguy hiém da quy dinh tai quy tac 2.

- Bat ky ca nhan nao bi budc toi hodc
dang bi budc t6i boi mot qudc gia theo
quyeén tai phan phé quat d6i véi cac toi
danh duwoc quy dinh trong luat quoc t€
theo quy tac 2 déu cé quyén va tu cach
phép ly trong viéc qudc gia khac budc toi
minh [an hai.

* Quy tdc 10: Tie chéi din do

- Mot quéc gia hodc co quan c6 tham
quyén cé quyen tir chdi dan dd trén co s6
tham quyén tai phan phd quat néu nguoi
pham t0i c6 nguy co d6i mdt v6i ban an tie
hinh hodc tra tdn hodc cach d6i xtr ddc ac,
tan nhan trong hinh phat. Hodc néu nhuw
nguoi dang dwoc tim kiém sé phai chiu
mot qua trinh truy t6 khong chan that
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theo quy dinh cua phap luat quoc té.

- Qudc gia tir chdi dan d6 phai dua
vao cac nguyén tac ctia luat qudc t& dé truy
td xét xtr nhitng t6i pham nay hodc dan &6
t61 mot quoc gia khac c6 tham quyén phu
hop va qudc gia d6 sé khdng xét xir nguoi
d6 theo cach bi cdm nhu trong doan trén
da néu.

*Quy tidc 11: Chap nhdn phdp ludt quoc gia

Mot quoc gia néu can thiét sé ban
hanh ludt qudc gia dé thuc hién tham
quyeén tai phan pho quat.

* Quy tdc 12: Sw ton tai thim quyén tai
phdn doi véi cdc phdn xét trong twong lai

Trong tuong lai va trong cac ban duw
thao ctia cong wéc qudc t€ vé cac tdi pham
nghiém trong quy dinh tai quy tic 2 gom
ca nguyén tic quyen tai phan phd quat.

* Quy tic 13: Nang cao trach nhiém gidi
trinh va quyén tai phin phd quat

- Co quan c¢6 tham quyeén cua qudc
gia nén giai thich luat qudc gia.

- Khong mot quy tac nao bi giai thich
theo hudng han ché quyén va nghia vu
cua qudc gia trong viéc truy t8 xét xw toi
pham quéc t€ nghiém trong.

- Nhitng quy tac nay phai duoc giai
thich theo hudng phat trién thdm quyén
pho quat.

* Quy tic 14: Phuong thirc gidi quyét
tranh chap

- Phuong thitc giai quyét tranh chap
phai phtt hop véi quy dinh cta luat qudc
t€ va Hién chwong cta Lién Hop Qudc,
giai quyeét trén co sd cac phuong tién giai
quyét san c6 nhw bang bién phép hoa binh
hodc gtii cac tranh chap téi Toa an Cong
ly quoc té.

- Trong khi cho quyét dinh cudi cung
vé giai quyét tranh chdp, quoc gia dang
yéu cau vé tham quyén tai phan pho
quat khong dwoc phép bat hay giam gitt
ngwoi bi cdo budc pham tgi, trie khi cé ly
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do khac.

4. Mot s6 loai toi pham thudc thim
quyén tai phan phd quat

T6i pham qudc t€ theo luat hinh suw
quéc t€ 1a cac hanh vi vi pham nghiém
trong dén quyeén loi s6ng con cua cdng
dong quoc t€, de doa an ninh va hoa binh
thé giéi’. Toi pham nghiém trong theo
luat quoc t&€ thudc thdm quyén tai phan
pho quat bao gom t6i cudp bién, toi tra
tan, t0i chong lai loai nguoi, tdi chdng lai
hoa binh, ti diét chung va ti pham chién
tranh'.

4.1. Tgi cudp bién (Piracy)

Toi cudp bién tir lau da duwgc xem la
ké thui chung ctia nhan loai'. D¢ cling la
t6i pham ap dung nguyén tac thAm quyeén
tai phan pho quat c6 lich st 1au doi nhat™.
Toi cudp bién da dugc cac quoc gia danh
gia 1a mot van dé nguy hiém va nghiém
trong ttr thé ky thit 10 va cac tap quan lau
doi da cho phép cac qudc gia cd quyén ap
dung nguyén tic thAm quyén phd quét khi
bat gitt cA nhan pham t6i cudp bién trén
bat ky vung bién nao xay ra hanh vi pham
t0i’* nham muc dich tring tri toi cudp
bién. Biéu 19 Cong wdc Luat bién 1958 vé
Bién ca da phdp dién hoa tap quan vé bién
trong ndi dung cac diéu khoan cua Cong
wéc, dong thoi quy dinh cu thé nghia vu
phap 1y cu thé ctia cac qudc gia thanh vién
phai thi hanh cac bién phap hop tac can
thiét dé dau tranh day lui nan cudp bién.
Theo d6, moi qudc gia déu cd quyén bat
gitt tau thuyén va phuong tién bay dang
thyce hién hanh vi cudp bién trén vung

? Tldd cht thich 1, tr.95.

0 Pham Thi Thu Huwong, Vai nét vé quyén tai phan
phé quat cta qudc gia, Nha nwéc va phdp ludt, 2006,
sO 5, tr.77.

1 Tldd chu thich 1, tr.105.

2 Yana Shy Kraytman (2005), Universal Jurisdiction
— Historical roots and modern implication, Brussels
Journal of international studies.

3 Tldd ch thich 11.
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bién ca hogc vliing bién ndm ngoai tham
quyeén tai phan qudc gia. K€ thira nhing
quy dinh nay, Cong uwdc Luat bién 1982
cting ghi nhan khai niém t0i cudp bién
(biéu 101) va ghi nhan thdm quyén tai
phan phé quat doi véi tdi cudp bién tai
biéu 105.

4.2. Tgi pham chién tranh (War crimes)

Trong tat ca cac loai tdi pham qudc
t€, toi pham chién tranh la loai toi pham
c6 sO luwgng cac van ban phap luat diéu
chinh 16n nhat*. C6 téi bon Cong wdc
Gio-ne-vo 1949 diéu chinh gom: Cong
wéc Gio-ne-vo vé Cai thién tinh trang
cho thwong binh va bénh binh thudc lyc
lwong vi trang chién dau trén by; Cong
wéc Gio-ne-vo vé Cai thién tinh trang
cta thwong binh, bénh binh va nhiing
nguoi ddm tau thudc luc lwong vii trang
trén bién; Cong udc Gio-ne-vo vé Doi
Xt v6i tu binh chién tranh; Céng wdc
Gio-ne-vo vé Bao vé thuong dan trong thoi
gian chién tranh'®. Hai Nghi dinh thu bo
sung cho bon Cong udc Gio-ne-vo 1949.
Hai Nghi dinh thu nay cung c6 viéc bao
h$ cac nan nhan ctia xung dot vi trang
mang tinh chat qudc t& (Nghi dinh thu I)
va trong xung dot vii trang khong mang
tinh chat qudc t&€ (Nghi dinh thu II).
Ngoai ra con cac diéu wdc quoc té khac
cting quy dinh nhw Quy ché Rome.

4.3. Tgi chéng lai lodi nguoi

Toi pham chdng lai loai nguwoi lan
dau tién dwoc dinh nghia trong Diéu 6
cta ban cong nhan cua Lién Hop Qudc
vé nguyén tic hoat dong cua toa 4n

4 Yoram Dinstein, The Universality Principle and
War Crimes, International law studies - volume 71.

15 Geneve Convention for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces
in the Field, Aug. 12, 1949, 6 U.S.T. 3114, 75 U.N.T.S.
31 [hereinafter First Gio-ne-vo Convention]; Geneve
Convention for the Amelioration of the Condition of
Wounded, Sick and Shipwrecked Members of Armed
Forces at Sea, 6 U.S.T. 3217, 75 U.N.T.S. 85.
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Nuremberg. Toa &n Nuremberg la toa an
quan su dugc thanh lap nham dua ra xét
xtt cac ca nhan pham t0i nghiém trong
trong DPttc Qudc xa sau chién tranh thé
gidi [an th II. Theo d6, nd gom cac ti:
Giét nguoi, huy diét, no 1€, truc xuat va
cac hanh vi vo nhan dao khac dwoc thuc
hién d6i véi bat ky dan tdc nao, trudce
hodc trong chién tranh, hoac bit bé
trén co so chinh tri, chung tdc, ton gido,
dwoc thi hanh tan bao hoac két hop véi
bat ky toi ac nao thudc thdm quyén caa
Toa an, du c6 hoac khong vi pham phap
luat trong nuwdc cta qudc gia noi toi ac
duogc gay ra. Dinh nghia t6i chéng lai
loai nguoi duoc quy dinh tai Biéu 7 Quy
ché& Rome. Céc cong wdc dua ra yéu cau
truy t6 déi voéi loai t0i danh nay duoc
ap dung theo nguyén tac lanh thg, tuy
nhién véi mirc do dac biét nguy hiém caa
t0i pham chong lai loai ngwoi, trong cac
cong wdc lién quan déu ghi nhan qudc
gia c6 quyén “truy t8 hodc dan do”, c6
nghia la da ghi nhan cho cac qudc gia ap
dung nguyén tac aut dedere judicare, cting
c6 thé ngam hiéu cua viéc dong y cho
cac qudc gia ap dung nguyén tac quyén
phd quat. Trén thuc t€, cac qudc gia nodi
luat hod cac quy dinh nay va cho phép
ap dung tham quyén pho quat nhung
khong phai moi qudc gia déu chdp nhan
tham quyén pho quat.

4.4. Toi diét chung (Genocide)

Toi diét chung c6 thé xem la mot
dang cua t0i pham chdng lai loai ngwoi
nhung quy mo hep hon. Tuong tu nhuw
t0i ac chdng lai loai nguoi, t6i diét chung
khong dugc xem nhu la tdi pham cho téi
khi Cong wdc vé ngan ngtra va trung tri
toi dieét chung 1948 ra doi. Hanh vi nay
cting duoc ghi nhan trong Quy ché Rome
1998 (biéu 6). Toi diét chung dwoc cac
Cdng wéc quy dinh va yéu cau cac bén ky
két phai cam két ngan chdn va tring tri
(biéu 1 Cong wdc 1948). Cong udc cling
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yéu cau cac bén phai ngi luat hda quy dinh
cua Cong wdc dé tring tri nhitng ké pham
toi dc nay, tuy nhién khong quy dinh mac
nhién tham quyeén tai phan pho quat cta
quéc gia ciing nhuv quy dinh vé nguyén
tic “hojc truy t6 hoac dan d6” (Aut dedere
aut judicare). Thay vao do, Cong wdc 1948
lai quy dinh quyén truy t6 theo lanh tho
hodc tai toa an hinh sy qudc té. Trong lich
stt, da co cac phién toa xét xtt toi danh nay
duwoc lap ra theo sy thitta nhan nguyén
tac phd quat nhu: Toa &n hinh sy qudc t&
Yugoslavie (ICTY)', Toa an hinh sy quoc
t€ Ruanda (ICTR)".

4.5. Téi tra tan (Torture)

Toi tra tAn bat dau dugc quy dinh tir
Cong wdc chdng tra tan va cac hinh thic
tritng phat hay d6i xtt tan ac, vd nhan dao
hodc ha nhuc 1984 (bat d4u c6 hiéu luc tir
nam 1987). Biéu 5 dua ra quy dinh, cac
thanh vién ctia Cong wdc xac 1ap thdm
quyeén tai phan ctia qudc gia ddi voi cac
hanh vi cau thanh tdi tra tan tai Diéu 4
néu nhting hanh vi d6 dwoc thyc hién
trén lanh thd thudc quyén tai phan cua
quéc gia, trén tau bay, tau thuy déng ki o
quoc gia d6; khi nguoi bi tinh nghi pham
t0i hodc nan nhan la cong dan cta quoc
gia d6. Tuy nhién, Diéu 7 Cong uwdc lai
dua ra quy dinh thuwc hién thdm quyén
theo nguyén tac Aut dedere aut judicare® -
nguyén tac xét xtt hodc dan do.

Sau Chién tranh thé gidi thi II, tham
quyén tai phan phé quat da phat trién
hon mdt bac. Danh muc nhiing tdi pham
thudc thdm quyén tai phan pho quat da
md rdng hon trude rat nhiéu®. S6 lwong
cac cong wdc quy dinh vé cac hanh vi gay
nguy hiém nghiém trong téi hoa binh
va an ninh nhan loai ting lén dang ké.

16 Tham khao: https://www.icty.org/x/cases/tadic/
agjug/en/tad-aj990715e.pdf

17 Tham khao: https://unictr.irmct.org/en/cases/ictr-98-40
18 Xem See Bassiouni & Wise, supra note 57.

19 Tldd chu thich 9.
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Nhitng cong wdc nay ciing quy dinh cac
diéu khoan bat budc vé truy t6 va xét xt
ddi v6i nhiing ca nhan pham céc toi do.
Ngoai nhitng loai toi da liét ké trén, hién
nay con rat nhiéu céc toi danh thira nhan
tham quyeén phd quat nhu tdi pham hang
khong, toi bét coc con tin, toi khung bé...

5. ThAm quyén tai phan phé quat
theo quy dinh caa phap luat Viét Nam

Phap luat Viét Nam khong co6 cac quy
dinh cu thé nhu mot s8 nuwde chau Au vé
quyén tai phan pho quat. Khoan 2 biéu
6 Bo luat Hinh sy nam 2015 c6 quy dinh:
Nguwoi nwoc ngoai, phap nhin thwong mai
nwdc ngodai pham t9i ¢ ngoai lanh thé nudc
Cong hoa xd hdi chii nghia Viégt Nam cé thé’bi
truy cieu trach nhigm hinh sw theo quy dinh ctia
B9 ludt nay trong triong hop hanh vi pham tgi
xam hai quyeén, lgi ich hop phdp cua cong din
Viét Nam hodc xdm hai lgi ich ctia nuwéc Cong
hoa xd hoi chit nghia Viét Nam hodc theo quy
dinh cua diéu wéc quoc té'ma Cong hoa xd hji
chu nghia Vigt Nam la thanh vién.

Nhu vay, bang viéc ky két, gia nhap
cac diéu wéc quoc t€ da phuong pho cap
¢ quy dinh nay, phap luat Viét Nam gidn
tiép thtra nhan quyén tai phan phd quat
va thdm quyén tai phan phd quat ctia Viét
Nam d6i véi cac hanh vi pham t0i dwoc
quy dinh trong cac diéu wdc qudc t€ do.
Viét Nam la thanh vién cua Cong wdc vé
ngan ngtra va trieng tri toi diét chung nam
1948 (gia nhap ngay 09/6/1981); 04 Cong
wdc Gio-ne-vo ndam 1949 (gia nhap nam
1957); Cong wdc vé trung tri viéc chiém
gitt bat hop phap may bay nam 1970 (c6
hiéu lwc ddi véi Viét Nam tir 08/01/1980);
Cong woc vé tring tri nhitng hanh vi bat
hop phap chong an toan hang khong dan
dung nam 1971 (c6 hiéu lyc d6i véi Viét
Nam ttr ngay 08/01/1980); Cong wdc vé
ngan ngtra va tring tri cac toi pham chong
lai nhitng nguoi dugc hudng bao ho quoc
t€, bao gom vién chitc ngoai giao nam
1973 (gia nhap nam 2002); Cong wdc ngan
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ngtra va tring tri toi phan biét chung tdc
nam 1973 (gia nhap ngay 09/6/1981); Cong
woc Luat bién nam 1982, Viét Nam tham
gia ky ngay 10/12/1982 va phé chuan cong
wdc nam 1994.

Trén thyec t&, Viét Nam da chu dong
Iwa chon viéc nodi luat hoad cac quy dinh
cua diéu wdc thanh quy dinh cua phap
luat trong nudc. Cu thé, Bo luat Hinh sy
nam 2015 da danh Chwong XXVI dé néu
khai niém, cau thanh toi pham cling nhw
hinh phat d6i véi cac tdi pham lién quan
dén toi pha hoai hoa binh, tdi chdng lai
loai nguoi va toi pham chién tranh. Tuy
chua quy dinh hét tat ca cac toi pham theo
04 Cong wdc Gio-ne-vo va hai Nghi dinh
thw vao phap luat qudc gia, nhung Viét
Nam da cé cac quy pham phap luat quy
dinh gan hét nhitng loai t0i nay. Ngoai
ra, Diéu 302 ciing quy dinh t0i cudp bién,
day c6 thé xem la mot budc tién moi trong
luat hinh sy. Viét Nam da quy dinh toi
cudp bién vao trong phap luat qudc gia
nht mot thong diép thira nhan hanh vi
nguy hiém cta t0i cudp bién do6i véi nhan
loai. Nhu vay, Viét Nam 4p dung thdm
quyén phd quat khong toan dién, hién cd
t0i cudp bién 1a toi pham duoc thira nhan
tham quyén tai phén phd quat con phan
16n cac toi khac sé ap dung theo nguyen
tac aut dedere aut judicare (nguyén tac hogc
truy t6 hodc dan do).

Quyén tai phan phd quat ngay cang
duoc ghi nhan va cé chiéu huéng gia tang
tai cac qudc gia trén thé gidi. Du cho viéc
ghi nhan quyén tai phan phd quat duoc
coila co s d€ dau tranh véi toi pham quoc
t€, tuy nhién néu viéc lam dung quyén tai
phan nay véi dong co chinh tri dé phuc
vu cho muc dich khong chinh dang, trat
tw thé gidi cd thé bi pha v6, quyén con
nguoi ¢ thé bi twdc doat®. Vi vay, van

2 M.Cherif Bassiouni (2001), Universal Jurisdiction
for international Crimes: Historical Perspectives and
Contemporary Practice, Princeton project on universal
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dé thyce thi quyén tai phan phd quét phai
duwoc xem xét mot cach than trong va co
tinh dén cdc quyén tai phan khac, nhw
vay mai phat huy dwoc vai tro trong viéc
trieng tri cac tdi 4c qudc t€, gop phan dem
lai cong ly va hoa binh?'./.

TAI LIEU THAM KHAO

1. Cong wdc chdng diét chung 1948.

2. Cong wéc 1958 vé bién ca.

2. Cong wdc Luat bién 1982.

3. Cong uwoc Geneva.

4. bang Dung Chi (chi dao bién dich), Tim
hiéu vé quyén con nguoi - Tailiéu huéng dan veé gido
duc quyén con nguoi, Nxb. Tu phép, 2008.

5. M.Cherif Bassiouni (2001), Universal
Jurisdiction for international Crimes: Historical
Perspectives and Contemporary Practice, Princeton
project on universal.

6. Nguyén Thi Thuan (Chu bién), Nhitng vin
dé Iy lugn, thuc tién vé ludt hinh sw quoc té, Nxb.
Cong an nhan dan, 2007.

7.Pham Thi Thu Huong, Vai nét vé quyén tai
phéan phé quat caa qudc gia, Nha nuwéc va phdp ludt,
s0 5, 2006.

8. Yoram Dinstein, The Universality Principle
and War Crimes, International law.

9. Mitsue Inazumi (2005), Universal Jurisdion
in modern international law: Expansion of national,
G.J. Wiarda Institute, Utrecht, Utrecht University
Institute for legal study.

10. Meron Started (1995), International
Criminalization of Internal Atrocities, The American
Journal of International Law, Vol. 89, No. 3 (Jul,
1995), pp. 554-577. DOI: doi.org/10.2307/2204173

11. Yana Shy Kraytman (2005), Universal
Jurisdiction - Historical roots and modern
implication, Brussels Journal of international studies.

12.  https://lapa.princeton.edu/hosteddocs/
unive_jur.pdf

13. https://www icty.org/x/cases/tadic/acjug/
en/tad-aj990715e.pdf

14. https://unictr.irmct.org/en/cases/ictr-98-40

jurisdiction, 42 Va.].Int'L.81, doan 38 (2001).
21 Tldd cht thich 9, tr.83.
Khoa hoc¢ Kiém

sat s1



