TU PHAP HINH SU NGUOI CHUR THANH NIEN
TAI MOT SO QUOC GIA VA GIA TRI THAM KHAO CHO VIET NAM
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Tém tit: Bai viét danh gid cdc quy dinh vé tw phap hinh sy tai Hoa Ky va mot s6'quoc gia tai
chéu Au vé6i noi dung trong tdm trong viéc xdc dinh d6i tuong nguoi chua thanh nién, vé cdc bién
phdp dp dung va dic biét 1 hé thong Toa dn nguoi chua thanh nién tai cdc quoc gia néu trén. Ddy
la nhiing quéc gia, khu viyc c6 nén tw phdp hinh sy phuc hoi nham bao vé quyén loi t6t nhdt cho
nguoi chua thanh nién va thién vé cdc bién phdp xi Iy mang tinh gido duc thay vi trimg phat. Qua
dé, Vigt Nam c6 thé hoc hdi mot s6 kinh nghiém cho viéc hoan thién phdp ludt vé tw phdp hinh sy
nguoi chwa thanh nién trong thoi gian téi.
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JUVENILE CRIMINAL JUSTICE IN SOME NATIONS
AND REFERENCE VALUES FOR VIETNAM

Abstract: This article reviews criminal justice regulations in the United States and some nations in
Europe, focusing on identifying juveniles, measures to apply and the juvenile court system in these
nations. They are all nations and regions with a restorative criminal justice that protects the best interests
of juveniles and favors educational rather than punitive remedies. Thereby, Vietnam may learn some

experiences for perfecting the law on juvenile criminal justice in the coming time.
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1. Giéi thiéu

Theo Diéu 1 Cong wdc qudc t€ vé cac
quyén cua tré em (CRC) thi tré em (a child)
la ngueoi dudi 18 tudi. Cac van kién quoc t&
stt dung thuat ngtt nhue “minor”, “junenile”
(thuong st dung gan véi tdi pham hinh
suwt), “adolescent” (vi thanh vién) hodc “a
child” (tré em) déu hiéu rang 1a nguoi
dudi 18 tudi theo quy dinh cua CRC. Quy
tac t6i thiéu phd bién ctia Lién Hop Qudc
vé bao vé nguoi chua thanh nién (NCTN)
bi tudc quyén tie do thong qua nam 1990
néu: “Nguoi chuwa thanh nién la nguoi dwdi 18
tudi...”. Twong tu, tai chau Au dinh nghia
tré em la nguoi dwdi 18 tudi, ngoai triv doi
v0i Scotland, tré em la nguoi duwdi 16 tudi.!
Quy tac tiéu chuan t&i thiéu cta Lién Hop
Qudc vé hoat ddng tu phap d6i véi NCTN
(Quy téc Bac Kinh) dwa ra cach hiéu NCTN
la “tré em (child) hodc thanh thiéu nién

s2 KhoahocKiémsat

(young person)” va “nguoi pham t0i chua
thanh nién 1a tré em hodc thanh thiéu nién
bi cdo bugc da thuec hién hanh vi pham t6i
hodc bi phat hién la da pham t6i”. Tai Viét
Nam, tré em va NCTN la hai khai niém
khong dong nhét. Luat Tré em nam 2016
quy dinh tré em la nguoi dudi 16 tudi (Biéu
1), nhung Bo luat Dan sy nam 2015 quy
dinh nguoi thanh nién la nguoi tir du 18
tudi tro 1én (khoan 1 Diéu 20). Bo luat Hinh
sw nam 2015 (stta doi, bd sung nam 2017
— goi tat 1a BLHS nam 2015) va Luat Xt ly
vi pham hanh chinh nam 2012 (stta d6i, bd
sung nam 2020) khong dua ra khai niém tré
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Thac si, Khoa Ludt, Hoc vién An ninh nhan dan,
Nghién citu sinh Truong Dai hoc Ludt Ha N§i

1 Hbi dong chau Au (2016), Chi thi 2016/800 vé cac
bién phap bao vé tré em la nghi pham hodc nguoi
bi budc tdi theo tht tuc t6 tung hinh sw, nam 2016,
https://doi.org/10.30709/eucrim-2016-014 //
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em hay NCTN, ma chia nhém nguoi theo
do tudi véi cach goi nhu “...nguoi tir du
14 dén dudi 16 tudi...”? hay “nguoi tir du
14 tudi trd lén, nhung chwa du 16 tudi...”;
“nguoi tir da 16 tudi tro 1én...” 2 By luat TO
tung hinh sy Viét Nam nam 2015 stt dung
thuat ngtt “nguoi dudi 18 tudi” va qua quy
dinh vé viéc 4p dung cac bién phap ngan
chdn, bién phap cudng ché doi voi nguoi bi
budc toi dwdi 18 tudi duoc xac dinh la nguoi
tie du 14 tudi dén dwdi 18 tudit. Co thé hieu
r?ang, viéc xac dinh NCTN dwgc phap luat
quoc t€ va phap luat mot s6 quoc gia truc
tiép hodc gian tiép thong qua viéc xac dinh
do tudi. Trong bai viét nay, tac gia dé cap
dén khai niém nguoi chwa thanh nién la
nguoi dwdi 18 tudi.

Tu phap NCTN la ndi dung phap ly
duoc dé cap trong nhiéu van ban phap luat
quoc t&€ va phap luat qudc gia. Noi dung
diéu chinh ctia phap luat vé te phap NCTN
kha rdng, duwoc ghi nhan ca goc do ghi
nhan va bao vé quyén cia NCTN; cac quy
dinh riéng nham phong ngira viéc NCTN
vi pham phap luét; cac bién phap chuyén
hudéng x@ ly NCIN vi pham phap luat;
quy dinh bao vé quyén cua NCTN trong
cac hoat dong t6 tung; va cac diéu kién
giam gitt cting nhw bién phép tai hoa nhap
cong dong. Tro gitp phap ly cho NCTN va
thi hanh an d6i véi NCTN bi két an cling
la ndi dung trong hé thong tu phap NCTN.

Bén canh do, khai niém vé tw phép
NCIN duwoc quy dinh r6 trong Quy tac
Bac Kinh ndm 1985 1a “mot phan khong thé
tach roi khoi hé thong tw phap qudc gia, bao
gom cac quy dinh phap luat va viéc ap dung
nhiing quy dinh nay d6i véi tré em vi pham
phéap ludt béi mét hé thong cac co quan
tw phép va can bo tw phép véi nguyén tac
duoc xac dinh nhw muc dich t6i cao 1a viéc
hudng thién va dao tao NCTN, dong thoi

2 Khoan 1 biéu 5; Khoan 3 biéu 134 Luat X ly vi
pham hanh chinh nam 2012.

3 Khoan 1 biéu 5 Luat Xt ly vi pham hanh chinh nam
2012, biéu 12 BLHS nam 2015.

4 Diéu 419 B) luat TS tung hinh sw nam 2015.
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duy tri sy 6n dinh va dao dirc xa héi giap
dam bao viéc xtt ly NCTIN vi pham phap
luat sé tong xtng vdi hoan canh, dong co
va tinh chdt ctia hanh vi vi pham”.

Ttr cach hiéu trén, c6 thé hiéu tu phap
hinh sw NCTN bao gom hé thdng cac quy
dinh phap luat c6 lién quan duoc chi dinh
dé€ ap dung d6i véi nhitng nguoi dwoi 18
tudi thuc hién hanh vi vi pham phap luat
hinh sy, hé thong cac co quan 4p dung
phép luat vé NCTN va cac yéu t6 xa hoi
tham gia vao hoat dong bao vé loi ich cta
NCTN khi thirc hién hanh vi vi pham phap
luat hinh su.

Mot s6 qudc gia khi ban hanh Luat tw
phap NCTN da c6 gang tim kiém giai phap
dé phu hop véi dédc diém phat trién thé chat
va tinh than ctia NCTN; chi 4p dung bién
phép xtz Iy trong trueong hop can thiét nham
gido duc, giup do NCTN stra chira sai [am,
hoa nhap cong dong; cac bién phap xu ly
NCIN pham t6i khong mang tinh tritng
phatma thién vé dé cao tinh gidao duc, phong
nglra vi pham; thiic day ap dung cac bién
phap xtt ly chuyén hudéng dé dua NCTN
ra khoi cac quy trinh t6 tung. Dac biét, bién
phap xir Iy chuyén huong d6i véi NCTN
pham tdi khong bao goém bién phéap tudc
ti do’ dang duoc wu tién ap dung, va la xu
thé gan day cua cac qudc gia trén thé gidi,
bdi day 1a mot yéu cau co ban ctia phép luat
qudc t€® yéu cau hé thong tu phap NCTN
tai cac qudc gia’. Xt ly chuyén hudng ngoai
viéc tranh hau qua tiéu cuc do thu tuc t&
tung d6i voi NCTN, dac biét 1a viéc dé lai
an tich d6i véi NCTN con gittp NCTN chiu
trach nhiém vdi thiét hai da gay ra va nhan
thire duoc hanh vi ctia minh, thiic day su tai
hoa nhap caia NCTN®.

> Committee on the Rights of the Child, (2007) General
Comment No. 10, p. 22; Committee on the Rights of the
Child, (2019) General Comment No. 24, p. 13.

¢ Piéu 40 Cong wdc vé quyen tré em 1989.

7 UNICEF, Toolkit on Diversion and Alternatives
to Detention Xem tai http://www.unicef.org /tdad/
index55653 .html truy cap ngay 10/11/2022.

8 Khoan 4 Diéu 14 ICCPR.
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2. Tw phap hinh sy nguoi chwa thanh
nién tai Hoa Ky

Tai Hoa Ky, Dao luét lién bang vé ngan
ngtra tdi pham va tu phap NCTN duoc soan
thao tlr nam 1974, sita d6i gan nhat vao nam
2018 voi tén goi Dao luat Cai cach tu phap
NCIN (JJDPA) véi nhitng quy dinh yéu
cau cac tiéu bang phai tuan thu vé cac bién
phap bao vé cta lién bang d6i véi NCTN
pham tdi. Trong d6, nhitng quy dinh lam
yéu to cot 16i cua dao luat nhu’ (1) Nghiém
cam viéc giam gitt NCTN khong bi coi la tdi
pham trong trai giam danh cho NCTN hoac
nha tu danh cho nguoi 16n; (2) Yéu cau viéc
giam gitt NCTIN can tach biét vé am thanh
va hinh anh v6i nguoi tredng thanh; (3) Pua
NCTN ra khoi cac nha tu danh cho nguoi
16n va nha giam gitt danh cho ngwoi 16n; (4)
Dam bao khong c6 sy khac biét vé chiing
tdc va sic toc trong hé thong tu phap NCTN
nhu viéc hién dang c6 s0 dong cta dai dién
cho NCTN da mau trong hé thong tw phap
NCTN. JJDPA yéu cau cac bang trong vong
03 nam phai chdm duit hanh vi dua NCTN
ra xét xt tredc Toa an danh cho ngwoi 1on
hodc vao cac nha tii, nha tam giam danh
cho nguoi 16n. D€ giam sat viéc thuc hién
JJDPA, Bo Tw phdp Hoa Ky da thanh lap
Vén phong Tu phap NCTN va phong ngtra
toi pham (OJJDP).

Trén co s& quy dinh ctia lién bang, moi
bang ban hanh riéng Luat tu phap NCTN
dé quy dinh cac nguyén tac, thu tuc t6 tung
tw phap NCTN, bién phap ap dung d6i voi
NCTN pham t6i.

Vé do tudi chiu trach nhiém hinh sw ciia
NCITN: Cac bang cua Hoa Ky khong co
cac quy dinh mang tinh tiéu chuan chung
vé do tudi t6i thiéu phai chiu trach nhiém
hinh su. Tt thang 10/2022, 24 tiéu bang
0 Hoa Ky khéng quy dinh vé d6 tudi toi
thidu dé truy td tré em, nhung van con c6
nhitng bang quy dinh vé d¢ tuodi toi thiéu

° John Kelly (2019), Ban phan tich hoan chinh vé Luat
Tw phap danh cho tré vi thanh nién méi cia My, https://
imprintnews.org/featured/a-complete-breakdown-of-
americas-new-juvenile-justice-law/33331
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ma tré em sé bi xét xt bdi Toa an NCTN,
nhu bang Florida la ttr 7 tudi (Poan 985.031,
Chuong 985 Tw phap vi thanh nién trong
Quy ché Floria 2022), hay Washington DC
la 8 tudi'®. Vé do tudi toi da cia NCTN tai
cacbang cling c6 quy dinh khacnhau. Nam
2020, Vermont la tiéu bang dau tién ¢ Hoa
Ky mo& rong tham quyén ctia Toa an NCTN
xét xit NCTN ttr 18 tudi tré xuéng. Nam
2021, mot s6 bang da nang do tudi toi da
ma NCTN duwoc xét xtr tai Toa an NCTN tte
17 tudi tré xudng nhu Missouri, Michigan.
Bang Geogia, Texas va Wiconsin... hién
van quy dinh Toa 4n NCTN c¢6 thAm quyén
xét xtr d6i véi nguoi tir 16 tudi trd xudng.
Ve hinh phat dp dung doi vé6i NCTN: Vao
nhitng nam 1980, tai Hoa Ky, cac chuyén
gia vé phong nglra tdi pham cho rang can
phai c6 cac bién phap cting rén nham ran
de va dwa NCTN ra Toa an hinh sy thong
thuong. Nhiéu bang van cho phép 4p dung
hinh phat t& hinh véi nguoi duwdi 18 tudi
pham t6i. Tuy nhién, thuc tién chitng minh
cacbién phép cting ran nay khong lam giam
ty 1 toi pham hay hd tro NCIN tai hoa
nhap cong dong. Cac nha nghién ctu lai
cho rang néu ap dung cac bién phap cting
ran thi quyén ctia NCTN theo CRC c6 thé
bi vi pham bai vao thoi diém nay, Hoa Ky
chua phé chuan CRC. Qua cac vy kién nhw
Roper kién Simmons (2005), Graham kién
Florida (2010), Miller kién Alabama (2012),
Montgomery kién Louisiana (2016) va Jones
kién Mississippi (2021), Toa an tdi cao Hoa
Ky thdy rang “tré em khac véi nguoi 16n
Vi cac quy dinh trong hién phap vé mtic
dd pham t6i”, cho thay su bao vé ctia Tu
chinh an s6 8 vé nghiém cdm hinh phat tan
nhan nham han ché hinh phat t& hinh d&i
v6i NCTN. Vi vay, Toa an tdi cao da quyét
dinh cdm tr hinh NCTN pham t6i khi chwa
du 18 tudi. Ngoai ra, Hoa Ky la qudc gia cd
nén tu phap phuc hdi nham bao vé NCTN
pham t6i. Diéu nay thé hién qua cac bién

10" Raising the Minimum Age for Prosecuting
Children,  https://www.njjn.org/our-work/raising-
the-minimum-age-for-prosecuting-children
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phép duoc ap dung d6i véi NCTN pham
t0i tai cdc bang. Nhu Luat hinh sy tai bang
Georgia ndm 1999 quy dinh NCTN tir 14
dén 18 tudi khi pham t0i lan dau, it nghiém
trong sé phai chiu ap dung cac bién phap
gido duc bat budc thay cho hinh phat néu
xét thay bién phap gido duc dat hiéu qua
tritng phat (Biéu 90). Bién phap gido duc
bét budc gom: Canh cdo, giao duc dudi su
giam sét, dura vao co so giao duc bat budc
(Dieu 91).

Ve thi hanh dan phat ti cua NCTN: Hién
nay van con 24 bang tai Hoa Ky 4p dung
hinh phat chung than khong an x4 doi voi
NCTN. Mot sd bang cho phép NCTN thi
hanh an t mot thoi gian sau do s€ dwoc an
x4 nhu Vevada va Tay Virginia la 15 nam,
nhu bang Nebraka can dén 40 nam...

Vé Toa dan NCTN (Juvenile Court): Sw
thay déi 16n trong tw phdp NCTN tai Hoa
Ky duoc danh dau vao ndm 1898 bang viéc
thanh 1ap Toa an NCTN dau tién tai bang
Chicago, Illinois. Boi, vao thoi gian nay,
NCTN khi bi budc t6i chiu sy xét xtr tai cac
Toa an hinh sy thong thuwong véi cac hinh
phat tuwong te nhu nguoi truong thanh.
Pén nam 1899, Dao luat Toa an NCTN
cta bang Illinois tr¢ thanh dao luat mau
cho cac luat vé Toa an NCTN tai cac bang
khac ctia Hoa Ky véi cac quy dinh vé tha
tuc 4p dung vdi cac vu &n ma ¢6 NCTN tie
dudi 16 tudi tré xudng tham gia nham dién
giai lai van dé phap ly “loi ich tot nhat ctia
tré em”'’. Sau d6, mot s6 bang da nang do
tudi nguoi duoc xét xit tai Toa an NCTN la
duwdi 18 tuodi.

Dé nang cao hiéu qua cua Toa an gia
dinh vaNCTN ctia qudc gia, ndm 1937, Hoa
Ky thanh lap Hoi dong Tham phan Toa an
Gia dinh va NCTN Qudc gia'2 nham h tro
cho gan 30.000 chuyén gia trong hé thong
te phap NCTN nhu tham phan, trong tai,

It Clapp, Elizabeth Jane (1998), Mothers of All
Children: Women Reformers and the Rise of [uvenile
Courts in Progressive Era America, University Park,
Pennsylvania: Pennsylvania State Press. p. 19.

12 https://www .ncjfcj.org/
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uy vién, Chanh an, nhan vién y t& xa hoi,
canh sat, quan gido... va hd tro NCTN tim
kiém cong ly.

3. Tw phap hinh sy nguoi chua thanh
nién tai chau Au

Tai Lién minh chau Au, thuat ngtt “tré
em” duogc st dung thay thé cho NCTN do
cac qudc gia chau Au déu phé chuan CRC
va xac dinh tv phdp than thién cho tré em
la Iinh vuc dugc wu tién trong Chién lugc
vé quyén cta tré em trong giai doan 2016 —
2021.5 Tiép d6, Hién chuong chau Au vé cac
quyén co ban tai Diéu 24 da quy dinh “Tré
em cd quyén duoc bao vé va cham séc can
thiét cho strc khoe ctia ho. Tré em cé thé tu
do bay t6 quan diém ctia minh va duoc xem
xét cac van dé lién quan dén ho phu hop voi
do tudi va su trudng thanh”. Véi cach ti€p
can trén, Nghi vién va Hoi dong chau Au
da ban hanh Chi thi vé cac bién phap bao vé
theo thu tuc td tung ctia tré em la nghi pham
hoac nguoi bi budc tdi trong t6 tung hinh sy
dwoc ban hanh vao nam 2016 (hay dwoc goi
la Chi thi danh cho tré em) vdi nhitng quy
tac t6i thidu yéu cau cac qudc gia tai chau
Au 4p dung théng nhét cho tré em bi tinh
nghi, bi cdo budc pham toi nhiam dam bao
“loi ich t6t nhat cua tré em”™. Tuy nhién,
cach quy dinh trong Chi thi danh cho tre
em khong duoc ap dung cho giai doan thi
hanh an, boi quan diém qua trinh t6 tung
hinh syt da hoan thanh vao thoi diém tuyén
an. Trong vong 20 ndm qua, te phap hinh
su tai Lién minh chau Au cé nhiéu thay doi,
dac biét la & nhiéu cac qudc gia, wu tién ap
dung cac bién phap xt ly chuyén hudng
nhu Ptre, Phap va Thuy Sy va nhiéu quoc
gia hinh thanh nén tu phap phuc hoi.

Vé tudi chiu trdch nhiém hinh sy ciia
NCTN: Céc qudc gia tai chau Au chua c6 sy
thong nhat vé do tudi chiu trach nhiém hinh

B Council of Europe (2016), Council of Europe
Strategy for the Rights of the Child (2016-2021),
Strasbourg, March 2016, p. 4.

4 Xem tai < https://eur-lex.europa.eu/legal-content/
EN/TXT/PDF/?uri=CELEX:32016L0800&rid=1>, truy
cap ngay 16/11/2022.
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swt. Nghi quyet 2010 vé tu phdp than thién
v6i NCTN ctia Hoi dong chau Au kéu goi
cac quoc gia can quy dinh d6 tudi toi thieu
phai chiu trach nhiém hinh su la 14 tudi.
Mbt s6 qudc gia & chau Au quy dinh do tudi
toi thiéu phai chiu trach nhiém hinh sy la
ttr 10 tudi tro 1én's (Anh va xit Wales, Bic Ai
Len), tir 12 tudi (Ha Lan, Scotland va Tho
Nhi Ky), 13 tudi (Phap), 14 tudi (Ao, Duc,
Y, Tay Ban Nha va nhiéu qudc gla Trung
va bong Au), 15 tudi (Hy Lap va cac nudc
Scandmav1) hodc 18 tuoi (Bi). Nhung tai cac
qudc gia chau Au, tré em bi hinh phat ti1 chi
danh cho nguoi tir 15 tudi tro 1én. Tai Nga
hay Litva, viéc chia d§ tudi chju trach nhiém
hinh su theo hanh vi nghiém trong hay rat
nghiém trong ctia toi pham d6i véi nguoi tie
14 tudi. Biéu nay vap phai y kién trdi chiéu
ctia mot s6 chuyén gia cho rang cac bién
phap tring phat d6i véi NCIN can quan

tam dén su truong thanh, phat trién vé thé

chat cua ca nhan hon la m&c d¢ nghiém
trong ctia hanh vi pham t6i'.

Vé hinh phat dp dung doi vé61 NCTN: Hé
thong tie phap NCTN tai chau Au cho phép
NCTN vi pham phép luat deochwong chinh
sach va ap dung bién phéap giam gitt nhw la
phuwong an cudi cung dugc lwa chon. Tuy
nhién, khi viéc giam gitt thuee sy can thiét
thi NCTN phai duoc giam git tach biét voi
nguoi 16n". Céc bién phap chuyén hudng
duoc ap dung dé thay thé cho viéc ap dung
cac quy trinh t6 tung nhw bién phap hoa
giai, hoa giéi gitta nan nhan va nguoi pham
toi hoac cudc hop nhém gia dinh. Diéu nay
gitip cho cac qudc gia trén khip chau Au
thuc hién nén tu phép cong ly phuc hoi voi
cac bién phap ap dung thién vé “gido duc”

1 Child Rights International Network, Minimum
ages of criminal responsibility in Europe, https://
archive.crin.org/en/home/ages/europe.html, truy cap
ngay 15/11/2022.

16 Frieder Dunkel (2014), Juvenile Justice Systems
in Europe — Reform developments between justice,
welfare and ‘new punitiveness’, ISSN 2351-6097.

7 Nart v. Turkey, App No.20817/04 https://
hudoc.echr.coe.int/eng?i=001-86189#{%22item
1d%22:[%22001-86189%22]}.
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dé ngan ngtra NCTN tai pham. Tai Phap,
theo quy dinh ctia Luat hinh sy ndm 1992,
Luattu phép hinh sy NCTN, bién phép gido
duc duoc dp dung d6i voi nguoi tie 10 dén
18 tudi thuec hién bang cach dén b triee t1ep
cho nan nhan hodc gian tiép vi loi ich cua
cong dong, va dugc thuc hién tai bat ky giai
doan nao ctia qua trinh td tung. Bién phap
hoa giai hinh sy dwgc stv dung thay thé cho
viéc truy t6 khi cadc bén tim kiém, nho sy can
thiép ctia mot bén thit ba dé thuwong luong
cho nhitng xung dot ma NCTN pham ti
gay ra. Khi cac bén dat dwoc sy dong thuan
sé€ phai lap thanh bién ban va guti cho Vién
cong t6 dé déng ho so. Phan quy dinh vé
NCTN pham t6i trong BLHS Phap da dwoc
xem xét va stra d6i 16n vao nam 2021 voi
nhiing quy dinh nham wu tién ap dung bién
phép gido duc hon 1a &p dung hinh phat
han ché quyén va tu do caia NCTN pham
toi. Ptec cling ban hanh Pao luat tu phap
NCTN dau tién vao nam 1923, sau d6 duoc
stra doi, b sung vao cac nam 1953, 1990 va
2008 da nhan manh dén viéc xt ly chuyén
hudng va cac bién phap tu phap gido duc
va phuc hoi.

V@ thi hanh dn phat tu ctia NCTN: Theo
Huéng dan ctia Hoi dong chau Au tai
Nghi quyét 2010 vé tu phap than thién véi
tré em, yéu cau cac quoc gia nén thiét lap
thoi han giam gi® t6i da ma tré em c6 thé
bi két an.

Vé Toa an NCTN*: Tai mot s6 quoc gia
chau Au nhu Scoltland, Bi va B6 Dao Nha,
NCTN pham t6i tir da 16 tudi c6 thé bi xtr ly
¢ hé thong tu phap cua nguoi truong thanh
khi roi vao trueong hop mién trir va bi dp
dung cac quy dinh trong luat hinh sy danh
cho nguoi thuong thanh khi thiee hién mot
s0 hanh vi pham t0i nhu t6i hiép dam, t6i
c0 y giét nguoi... Tham chi tai Anh, nguoi
tte 10 tudi cd thé dugc chuyén sang toa an
hinh sy danh cho nguoi 16n (Crown Court).
Day la cach ma luat hinh sy tai cac quoc gia
ha d¢ tudi tdi thiéu dé€ ap dung luat hinh sy
ma khong co su phan biet NCTN va nguoi

8 Frieder Dunkel (2014), sdd.
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tredng thanh. Nhung tai Ptec, Luat tue phap
NCIN cho phép Toa an NCIN mo rong
pham vi xét x&¢ d6i véi nguoi thanh nién,
giup cho doi twgng nay dugc hudng ban an
hinh sy nhe hon so v6i nguoi 1on. Tai Pic
khong cho phép chuyén NCTN sang Toa
an hinh su dé xét x. Tai Phap, Luat Toa
NCTN dau tién vao nam 1912 nham hinh
thanh Toa NCTN, sau d6 doi tén thanh Toa
Tré em vao nam 1945 (dwa trén Sic 1énh vé
NCTN vi pham phdp luat ngay 02/02/1945),
gom 03 Tham phan, trong d6 c6 01 Tham
phan chuyén vé NCTN. Toa Tré em uu tién
veé tinh gido duc cho NCTN pham t5i.

4. Gia tri tham khao cho Viét Nam

4.1. Khai quat thuc trang nguoi chua
thanh nién pham t6i tai Viét Nam

Thyc trang NCTN vi pham phap
luat theo Bao cdo cia B Cong an tir ngay
01/01/2016 dén 31/3/2021, phat hién 23.641
vu viéc vi pham phap luat cd lién quan
dén nguoi dudi 18 tudi, trong do xu ly
hinh su la 9.244 vu/12.371 d6i twong; xw
ly hanh chinh: 12.167 vu/19.362 d6i tuong,.
Céac co so tam gitt, tam giam nguwoi dwdi 18
tudi tinh dén quy 1/2021 1a 767 d6i tuong.
Tinh dén thang 6/2021, cac trai giam dang
quan ly 804 pham nhan la nguwoi duwdi
18 tudi. Trong nhém cac vu an hinh sw
do NCTN pham t6i ma Toa an thu ly tt
ngay 01/01/2018 dén ngay 30/4/2021%,
5.639 vu/8.546 bi cdo, nhom tdi xam pham
sO hitu chiém ty 1é cao nhat, trong d6 toi
trdm cap tai san chiém 30,5% tong sd vu
an ma Toa an da thu ly; ti€p theo la nhém
toi xam pham tinh mang, sttc khde, nhan
phdm, danh dy cta con nguoi, trong do
t0i cd y gay thuong tich hodc gay ton hai
dén stic khoe ctia nguoi khac chiém 14%
tong sd vu an duoc Toa an xét xr. Bi cdo la
NCTN bi hinh phat tu tir 03 nam tré xudng
chiém 61,3%, bi phat tu tit 3 nam dén 07
nam chiém 19,2%, bi phat cai tao khong
giam gitt chiém 11,1%, ca biét c6 1% bi cao
bi ap dung hinh phat tit 15 dén dudi 18
nam. Phan 1én NCTN pham i déu da bo

19 Toa én nhan dan téi cao (2022), sdd.
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hoc hodc c6 b8, me ly hén hodc md c6i cha/
me. S6 NCTN bj Toa an ap dung bién phap
gido duc tai treong gido dudng tir thang
01/2018 dén thang 4/2021 c¢6 61 bi cao.

4.2. Kinh nghiém goi mo cho Viét
Nam hoadn thién Ludt tu phdp nguoi chua
thanh nién

Tai Viet Nam, cac quy dinh nham bao
vé NCTN duoc quy dinh trong Hién phap
nam 2013 va c¢6 30 Bo luat, luat diéu chinh
cac van dé vé tu phap NCTN nhu BLHS; Bo
luat T6 tung hinh syw; Luat X& ly vi pham
hanh chinh; Luat Phong, chéng ma tuy;
Luat thi hanh tam gitt, tam giam; Luat Thi
hanh an hinh sy; Luat Pac xa... va hon 20
vén ban quy dinh chi tiét, huéng dan thi
hanh vé tu phap NCTNX. Phap luat hinh
su, t0 tung hinh su va phap luat hanh chinh
c6 nhiéu quy dinh chuyén biét d€ bao vé
NCTN vi pham phép luat nhu quy dinh vé
nhiém vy, quyén han ctia co quan tién hanh
t0 tung va nguoi tién hanh td tung, vé cac
bién phap xt ly d6i véi NCTIN vi pham...

Ve dj tudi NCTN bi coi la t6i pham: BLHS
nam 2015 khong st dung cum tir “nguoi
chua thanh nién” ma goi chu thé bi ap dung
BLHS theo d¢ tudi. Nhung trong khoa hoc
phép ly khi n6i NCTN la chi nguoi chwa du
18 tudi. BLHS hién hanh quy dinh 6 tudi
bat dau chiu tréch nhiém hinh sy tai Viét
Nam la tir du 14 tudi (biéu 12). Nguoi tir
14 dén dudi 18 tudi duoc chia thanh hai giai
doan tir du 14 dén dudi 16 tudi va tir du 16
dén dudi 18 tudi tuong ting voi cac pham vi
va muc dO chiu trach nhiém hinh suw khac
nhau duogc quy dinh riéng tai Chuwong XII
va ¢ thu tuc t6 tung dac biét riéng cho
NCTN tai Chuong XXVIII cta B luat TS
tung hinh su.

Ve bign phap xir Iy hinh sy NCTN pham
tgi: BLHS 1a can c duy nhat quy dinh bién
phap xt¢ ly NCTN pham t0i tai Viét Nam,
trong do6 cé nhitng quy dinh n6i troi nhu:
Khong ap dung hinh phat tu chung than

% Toa an nhan dan tdi cao (2022), Bao cao tong két
thue tién thi hanh phap luat lién quan dén tw phap
nguoi chwa thanh nién.
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hoac t&¢ hinh d6i véi NCTN, han ché mttc
thap nhat ap dung hinh phat t ¢6 thoi han;
ap dung bién phap giam sat, gido duc doi
v6i NCTN pham t6i; 4p dung bién phap tw
phap gido duc tai truong gido dudng cho
NCTN khi bi truy cttu trach nhiém hinh
sw. Médc du c6 su thu hep dang ké vé trach
nhiém hinh sy cta nguoi t da 14 dén
dudi 16 tudi la chi phai chiu trach nhiém
hinh sy vé toi pham rat nghiém trong va
toi pham ddc biét nghiém trong voi 28/314
toi danh dwoc quy dinh trong BLHS ndm
2015, nhung diéu nay déng nghia véi viéc
NCTN pham toi van bi ap dung cac bién
phap han ché€ quyén tu do ctia minh, d6i
dién véi an phat tu. Dac biét, BLHS hién
hanh da quy dinh vé cac bién phép xu ly
chuyén hudng xtt Iy hinh su tir Diéu 92 dén
biéu 95 véi tén goi “Cac bién phap giam sat,
gido duc ap dung trong treeong hop duoc
mién trdch nhiém hinh su”. Diém méi ctia
BLHS hién hanh la bd sung hai bién phap
khién trach (Diéu 93) va hoa gidi tai cfng dong
(Biéu 94). Bién phap hoa giai tai cong dong
dwoc ap dung khi NCTN pham t6i dugc
mién trach nhiém hinh sw, nén vé ban chat,
bién phap nay la su két hop gitt viéc xt ly
chuyén hudng va tu phap phuc hoi. Dong
thoi, BLHS cho phép nguoi thuc hién toi
pham hoa giai v6i nguoi bi hai hodc nguoi
dai dién ctia nguoi bi hai dé€ duoc dé nghi
mién trach nhiém hinh sy?'. Co quan diéu
tra, Vién kiém sat hodc Toa an la chu thé
c6 quyén quyét dinh mién trdch nhiém
hinh sy. Cac bién phap giam sat, gido duc
dwoc ap dung khi NCTN pham toi duoc
mién trach nhiém hinh sy va NCTN pham
toi hodc nguoi dai dién hop phap cta ho
dong y voi viéc ap dung mot trong cac bién
phéap khién trach, hoa giai tai cong dong
hoac bién phdp gido duc tai xa, phuong,
thi tran®. Day 1a cac bién phdp thay thé'xir ly
hinh sy, nham tang kha nang ap dung cac
bién phap c6 lgi hon cho NCTN vi pham
phép luat hinh sy. Tham quyén dung cac

21 Khoan 3 Diéu 29 BLHS.
2 Pigu 92; Khoan 2 Diéu 91 BLHS.
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bién phap xw ly chuyén huéng nay la Co
quan diéu tra, Vién kiém sat hodc Toa an
ap dung tuy thudc vao giai doan t6 tung
doi vdi vu an hinh sw.

Vé thi hanh dn doi voi NCIN la pham
nhin: Pham nhan la ngueoi dwdi 18 tudi dugc
giam gitr theo ché dd riéng phu hop véi stic
khoe, gidi tinh va ddc diém nhan than. Trai
giam c6 trach nhiém gido duc pham nhan Ia
NCTN vé van hoéa, phap luat va day nghé
phtt hop véi d6 tudi, hoc van, gidi tinh va
stic khoe d€ chuan bi cho tai hoa nhap cong
dong sau khi chap hanh xong an phat tu.
Pham nhan 1a NCTN khong phai lam cong
viéc ndng nhoc, ti€p xtc véi cac chat doc hai
va duoc cham soc y t€ nhu nguoi truong
thanh, dam bao tiéu chuan dinh lwgng bira
an va tang thém thit ca...

Vé Toa gia dinh va NCTN: Puoc thanh
lap tr nam 2018%, day la dau dn quan trong
trong tién trinh cai cach tw phap nham bao
dam quyén cho NCTN vi pham phap luat
tai Viét Nam. Theo quy dinh tai Diéu 30, 38
va 45 Luat T6 chitc Toa an nhan dan nam
2014 thi Toa gia dinh va nguoi chwa thanh
nién dwoc td chitc tai Toa an nhan dan
cap cao, Toa an nhan dan cap tinh va Toa
an nhan dan cdp huyén. Toa gia dinh va
NCTN duoc thi diém mo hinh dau tién tai
thanh phd H6 Chi Minh va tinh Bong Thap,
hién da trién khai tai 38 tinh, thanh phd va
tai 03 Toa an nhan dan cdp cao. Trong giai
doan dau thanh 1ap, Toa an nhan dan toi
cao chi tach riéng cac vu viéc vé hon nhan
va gia dinh va NCTN dé giao tham quyén
cho Toa gia dinh va NCTN. Trudc ngay
21/9/2018, cac vu 4n vé hinh sy van giao
cho Toa hinh sy giai quyét chung, sau do
viéc xét xtt vu an hinh su c6 ngroi tham gia
la nguoi dudi 18 tudi duoc xac dinh thudce
tham quyén cua Toa gia dinh va NCTN*,

% Thong tu s6 01/2016/TT-CA ngay 21/1/2016 cta
Toa an nhan dan t6i cao quy dinh viéc t& chiic toa an
gia dinh va nguoi chua thanh nién.

% Toa an nhéan dan t6i cao (2018), Thong tu s6
02/2018/TT-TANDTC ngay 21/9/2018 quy dinh chi
tiét viéc xét x&t vu an hinh su ¢6 nguoi tham gia t&
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Tuy nhién, méi chi c6 16 tdi danh ma bi cdo
la nguoi tir du 14 dén dwdi 16 tudi pham toi
dac biét nghiém trong duoc xét xtr tai Toa
gia dinh va NCTN, va nhitng nguoi dudi 18
tudi trong nhom khong thude quy dinh tai
biéu 4 Thong tu s6 02/2018/TT-TANDTC sé
dwoc xét xtt tai Phong xét xtt than thién. Tai
nhitng dia ban chwra thanh 1ap Toa gia dinh
va NCTN thi viéc xét x@@ do Tham phan
chuyén trach thuc hién véi yéu cau Tham
phan khong dwoc mac do choang va khong
xét xtr luu dong™.

Tt nhitng quy dinh hién hanh cua
phép luat Viét Nam vé d¢ tudi chiu trach
nhiém hinh sy, bién phap ap dung, thi
hanh dn va Toa an NCTN..., phap luat Viét
Nam cting da hinh thanh nén tang tw phap
NCTN va hé thong nay cling dang van
hanh hiéu qua. Tuy nhién, dé bao dam tot
hon nita quyén ciia NCTN pham tdi cling
nhu hudng toi gido duc NCTN hay phong
ngtra tdi pham d6i véi NCTN. Viét Nam
can hoc hoi nhiing quy dinh tién bg ctia cac
qudc gia co nén tu phap phuc hoi nhe Hoa
Ky va mot s6 qudc gia chau Au dé hoan
thién tu phap NCTN tai Viét Nam, cu thé:

Mot Ia, xay dung ludt riéng vé tu phap
NCTN, trong d6 co cac quy dinh cu thé vé
bién phap xtt ly chuyén hueéng NCTN theo
hudng “gido duc” giap Viét Nam hinh
thanh cac yéu t6 cua nén tu phap phuc hoi
khi xtt Iy NCTN pham t6i, gitp NCTN
khong tai pham va tai hoa nhap cong dong
nhu mot s§ qudc gia chau Au da thuec hién
thanh cong. Luat tw phap NCTN c6 nhiém
vy hé thong, thong nhat cac quy dinh vé
bién phap xtt ly va hinh phat phtt hop voi
tinh chat, mirc dd hanh vi va nhu cau cua
NCTN vdi quy trinh than thién, riéng biét,
nhay cam gidi d€ giam sat, giao duc, phuc
h6i NCTN tai cong dong hiéu qua.

Hai la, Luat te phap NCTN can c6 quy
dinh cu thé vé viéc xtr Iy NCTN pham t5i ttr
da 16 dén dudi 18 tudi. Khi BLHS hién hanh

tung 1a nguoi duwdi 18 tudi thudc tham quyén ctia Toa
gia dinh va ngwoi chua thanh nién.
% Piéu 7 Thong tu s6 02/2018/TT-TANDTC.
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quy dinh nguoi tir du 16 tudi dén dudi 18
tudi pham toi it nghiém trong khi dwoc mién
trach nhiém hinh sw thi 4p dung bién phap
giao duc tai xa, phuong, thi tran. Trong khi
do, NCTN khong dwoc mién trach nhiém
hinh s thi ¢6 thé ap dung hinh thic canh
cao® hodc phat tién. Nhu vay, NCTN pham
t0i dwoc mién trach nhiém hinh su nhung
két qua xtr ly lai nang hon canh cao. Vi vay,
Luat tu phap NCTN can bo sung hinh phat
canh cdo doi voi nguoi pham toi dudi 18
tudi dé cé can ct ap dung trong thuc tién.
Bén canh d6, Luat tuv phap NCTN can bo
sung thém cac bién phép tu phap phuc hoi
cho NCTN tir 16 dén 18 tudi pham tdi thay
vi xem xét yéu t6 nguy hiém cho xa hoi cua
hanh vi nhw bit budc di hoc, dit dudi sw
gidm sat va c6 hudng dan, lao dong cong
ich... vdi cac diéu kién d€ duoc ap dung cac
bién phap twong tng.

Ba Ia, quy dinh trong Luat tw phap
NCTN can lam rd viéc uu tién ap dung cac
bién phap hoa giai nham han ché hinh phat
tu va xac dinh hinh phat tu la bién phap
cudi cung. Viét Nam budc dau xay dung
hé thong phap luat diéu chinh viéc ap dung
bién phap xw ly chuyén hudng tai BLHS
va Luat Xt ly vi pham hanh chinh, Bo luat
T& tung hinh sy va cac van ban quy dinh
chi tiét thi hanh. Mac du céc bién phap ap
dung d6i véi NCTN pham t6i nhan manh
va uu tién ap dung bién phap xt ly chuyén
hudng thay hinh phat va han ché hinh phat
tu nhung trong s6 2.962 nguoi bi két an
vao nam 2021, mai chi c6 06 nguwoi duwoc ap
dung bién phap gido duc tai xa, phuong, thi
trdn; con s6 nay vao nam 2020 la 02/2.272
nguoi bi két an. Riéng nam 2019, chi ¢6 01
nguoi bi ap dung bién phéap khién trach trén
tong sO 2.453 nguoi bi két an”. Trong giai
doan 2019 — 2021, chwa c6 treong hop dwoc
ap dung bién phap hoa giai tai cong dong.

Bon Ia, can dwa thém cac chu thé vao
quy trinh tw phap phuc héi d6i véi NCTN
pham tdi. Hién nay, viéc tudc te do cta

2% Piéu 98 BLHS nam 2015
¥ Toa an nhan dan tdi cao (2022), sdd.
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NCTN pham t6i dwoc thiee hién bdi Toa an
nhan dan, Vién kiém sat nhan dan, Co quan
diéu tra nhung lai chua c6 sy thong nhat
vé co quan dung ra lam dau mdi quan ly
nha nudc chung vé tw phap NCTN (Hoa Ky
giao cho Bo Tw phap). Bén canh d6, mot nén
tw phap phuc hoi can dé cao vai tro cuia cac
cht1 thé khac nhw Hoi Phu nit, Doan Thanh
nién va to chirc xa hoi, trung tam dao tao
nghé tham gia vao d€ tac dong dén NCTN
pham t6i va tham gia vao qua trinh ap dung
cac bién phap xw ly chuyén huéng do6i véi
NCTN pham t6i cting nhu giap NCTN tai
hoa nhap cong dong nhu tham gia véi tw
cach 1a Hoi tham nhan dan. Xu hudng tai
cac qudc gia khi 4p dung bién phap xu ly
chuyén hudéng NCTN doi héi co sy danh gia
toan dién cac thong tin duoc thuec hién boi
hé thong cac nhan vién cong tac xa hoi nhw
hoan canh, ddc diém nhan than, gia dinh,
quan hé xa hdi. Tai Viét Nam, cac thong tin
nay duoc cung cap boi Co quan diéu tra.?
Viét Nam dang budc dau quy hoach mang
lwdi cac co sd tro gitp xa hdi giai doan 2016 -
2025%, trong do c6 trg giup tré em nhung lai
chwa c6 quy dinh cu thé vé vai tro ctia nhan
vién cOng tac xa hoi trong viéc ap dung bién
phap xtt ly chuyén hudéng d6i véi NCTN vi
pham phép luat. Bac biét, Viét Nam c6 thé
tham khao Hoa Ky khi cho phép ap dung
bién phap xt ly chuyén hudng thong qua
mot Chuong trinh gido duc bét budc do mot
co quan nha nudc gidm sat, sau d6 Tham
phan quyét dinh mién trach nhiém hinh su
khi NCTN duwogc cap chiing chi hoan thanh
chuong trinh.

Nam la, can quan tam dén dao tao
doi ngtt Tham phan thu ly, xét x& vu an
c6 NCTN tham gia. Véi yéu cau doi ngt
Tham phan tai Toa gia dinh va NCIN la
nguoi ¢6 am hiéu tam ly NCTN va c6 ky
nang giai quyét vu an ma c6 NCTN tham

% Diéu 416 B) luat T6 tung hinh sy ndm 2015.

¥ Tht tuéng Chinh phu (2015), Quyét dinh s& 524/
QD-TTg ngay 20/4/2015 cta Thu twéng Chinh phu
phé duyét Dé 4n cung cg, phat trién mang ludi cac co
so tro gitp xa hoi giai doan 2016-2025.
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gia t0 tung la ndi dung can dwoc quan tam
trong thoi gian tdi, nhung thiec trang hién
nay cac Thdm phén thuong tap trung vao
viéc xtt Iy NTCN ma it quan tam, tim hiéu,
danh gia nhiing ton thuong ma viéc ap
dung hinh phat han ché€ quyén ty do cua
NCTN sé tac dong sau nay./.

TAI LIEU THAM KHAO

1. Cong wéc cua Lién Hop Qudc vé cac quyén
tré em nam 1898.

2. Committee on the Rights of the Child, (2007)
General Comment No. 10, p. 22; Committee on the
Rights of the Child, (2019) General Comment No.
24, p. 13.

3. Council of Europe (2016), Council of
Europe Strategy for the Rights of the Child (2016-
2021), Strasbourg, March 2016, p. 4.

4. Clapp, Elizabeth Jane (1998). Mothers of All
Children: Women Reformers and the Rise of Juvenile
Courts in Progressive Era America. University Park,
Pennsylvania: Pennsylvania State Press. p. 19.

5. Frieder Dunkel (2014), Juvenile Justice
Systems in Europe - Reform developments
between justice, welfare and ‘new punitiveness’,
ISSN 2351-6097

6. Hoi dong chau Au (2016), Chi thi 2016/800
vé cac bién phap bao vé tré em la nghi pham hodc
nguoi bi budc toi theo thi tuc t6 tung hinh sy, nam
2016, https://doi.org/10.30709/eucrim-2016-014 // .

7. John Kelly (2019), Ban phan tich hoan
chinh vé Luat Tw phap danh cho tré vi thanh nién
moi ctia My, https://imprintnews.org/featured/a-
complete-breakdown-of-americas-new-juvenile-
justice-law/33331

8. Qudc hoi (2012), Luat X ly vi pham hanh
chinh 2012, stra d6i nam 2020.

9. Qudc héi (2015), Bo luat Hinh s nam 2015,
stra doi, b6 sung nam 2017.

10. Qudc hoi ((2015), BO luat T6 tung hinh s
nam 2015.

11. Raising the Minimum Age for Prosecuting
Children, https://www.njjn.org/our -work/raising-
the-minimum-age-for-prosecuting-children

12. Toa an nhan dan tdi cao (2016), Thong tw
s0 01/2016/TT-CA ngay 21/1/2016 ctia quy dinh viéc
t0 chiic toa an gia dinh va nguoi chua thanh nién.

13. Toa an nhan dan t6i cao (2018), Thong tw
s0 02/2018/TT-TANDTC ngay 21/9/2018 quy dinh
viéc xét xit vu 4n hinh sy ¢6 nguoi tham gia to
tung la ngwoi dudi 18 tudi thudc tham quyeén cua
Toa gia dinh va nguoi chura thanh nién.

14. Toa an nhan dan t6i cao (2022), Béo cdo
tong két thuc tién thi hanh phap luat lién quan dén
tee phap nguoi chua thanh nién.

S6 04 - 2023



