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Tém tit: Trung Qudc la mot trong nhiing quéc gia dp dung hinh phat tir hinh nhiéu nhat trén
thé gidi. Tuy nhién, viéc dp dung hinh phat tir hinh ciia Trung Qudc di kém véi hinh thikc “dn xd
hai nam” (hay con goi la tir hinh “treo”), dwoc dp dung voi téi pht_lm tham nhﬁng la chil yéu, da
dugc coi la mot dn 1¢ doc dio trong chinh sach hinh phat cia nudc nay Vio giai doan cuo’z cia
thoi glun dn xd, dn ti hinh c6 thé dwoc gmm xudng ti chung than, ti cé thoi han 25 nam néu nguoi
bi két dn khic phuc hiu hét hiu qua, lap cong 1on trong thoi gian nay. Bai viét tdp trung nghién
citu chinh sdch dn xd hai ndm cung véi hinh phat tir hinh trong chinh sdch phdp ludt cua Trung
Qudc, tir dé dinh gid § nghia cua chinh sdch nay ciing nhw dua ra khuyén nghi cho Viét Nam.

Tir khéa: Tir hinh, tir hinh treo, Ludt hinh su, Trung Qudc, chinh sdch phdp ludt, phdp ludt
nudc ngodi, nhin quyén, dn 1¢
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PRECEDENT OF TWO YEARS “SUSPENDED” DEATH PENALTY
IN CHINESE CRIMINAL LAW AND RECOMMENDATIONS TO VIETNAM

Abstract: China is one of the countries that death penalty has been most widely used. However,
death penalty in China goes along with “two-year amnesty” (also known as “suspended” death
penalty), which is mainly applied to corruption crimes and considered as a unique precedent in
this country’s penal policy. At the end of the amnesty period, the death penalty can be reduced
to life imprisonment, determinate imprisonment of 25 years if the convict overcomes most of the
consequences and makes great achievements during this time. The article studies the two-year
amnesty policy and death penalty in Chinese legal policy, thereby assesses its significance and
proposes recommendations for Vietnam as well.
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1. M6 dau

Hinh phat t® hinh dwoc coi la hinh
phat nghiém khéc nhét ctia Nha nude doi
voi nguoi c6 hanh vi pham t6i'. Do tinh
chat ha khac ctia hinh phat t hinh, ciing
nhu theo khuyén nghi ctia cac cong wdc
quoc t&€ vé bao vé quyén song nhu mot
quyeén tuyét doi, thiéng liéng nhat ctia con
nguoi (Tuyén ngon thé gidi vé quyén con
nguoi nam 1948 (UDHR), Cong udc vé
cac quyén dan sy va chinh tri nam 1966
(ICCPR), Cong wdc vé quyén tré em, Cong
woc vé ngdn ngtra va tring tri toi diét
chiing, Cong wdc vé tran ap va trung tri toi

! V@i Binh Hoang, Xu huéng xéa bé hinh phat ti
hinh trén thé giéi va ¢ Viét Nam, Tap chi Nghién citu
Ldp phdp, s6 11 (435), thang 6/2021.
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Apacthai...), nhiéu qudc gia, cac t6 chuc
phi chinh phu trén thé gidi da va dang van
dong cac qudc gia xda bo an tr hinh. Xu
huodng nay thé hién rat ro rang khi nhiéu
qudc gia da bai bé hinh phat tx hinh hoac
ngtng ap dung hinh phat t& hinh trén thuc
t€ cling nhu trong cac van ban quy pham
phap luat chinh thttc®. Viét Nam va Trung
Qudc 1a hai dai dién ctia chau A van gitr
hinh phat tir hinh trong hé thong phap luat

* Email: Hieumtt@tnus.edu.on

Thac si, Khoa Ludt, Truong Dai hoc Khoa hoc, Dai
hoc Thdi Nguyén

2 Nguyén Toan Thing, Nguyén Thi Hong Yén, La
Minh Trang, Hinh phat t hinh trong phap luat Viét
Nam va m6i quan hé véi viéc thuc hién khuyén nghi
cta Uy ban nhan quyén vé bai bo hinh phat tit hinh,
Tap chi Nghién civu Lip phdp, s6 11 (459), thang 06/2022.

KhoahocKiémsat 19



AN LETUHINH “TREO” HAI NAM TRONG PHAP LUAT HINH SU...

hinh sy va Trung Qudc duoc danh gia 1a
quoc gia ap dung nhiéu an t hinh nhat
trong nam 2022°.

Mot trong nhiing diém ddc biét cua
Luat Hinh sy Trung qudc d6 la hinh thic
“an x4 hai ndm” c6 thé duoc ap dung song
hanh khi mot nguoi bi tuyén an tt hinh,
trong trueong hop viéc thi hanh an ngay lap
tiec khong dugc coi la “can thiét” (hay con
goi la tix hinh “treo”)*. Vao giai doan cudi
cua thoi gian an xa, an t hinh ¢4 thé duoc
giam xuong tu chung than, tu c6 thoi han
25 ndm néu nguoi bi két 4n khic phuc hau
hét hau qua, 1ap cong 16n trong thoi gian
nay. C6 nhiéu quan diém nghién cttu cua
cac nha nghién cttu nwdc ngoai danh gia
rat da chiéu vé hinh thirc nay. Néu mét sd
hoc gia Trung Qudc coi an tit hinh “treo” la
mot su “sang tao”, s “dong gop doc dao”
vé hinh phat v6i phap luat qudc t€° thi
nhiéu quan diém khac chi trich, cho rang
day 1a hinh thttc “tan 4c”, “v6 nhan dao”
khi dat nguoi bi két an trong trang thai hoi
hop, lo lang, cang thang sudt hai ndm rang,
bao gio mdi phai d6i mat véi cai chét, tham
chi ¢6 quan diém d¢ la sy vi pham nhéan
quyén, ha thap nhan pham con nguoi theo
luat nhan quyén qudc te°.

2. Hinh phat t& hinh “treo” hai nam
trong phap luit hinh sy Trung Qudc

2.1. Khdi qudt vé hinh phat tir hinh
trong Ludt Hinh sy Trung Qudc vd hinh
phat ti hinh “treo”

Luat Hinh sy Trung Qudc rat nghiém

* Xem tai: https://worldcoalition.org/2022/02/15/
china-death-penalty-2022/

* Matthew Seet (2017), China’s Suspended Death
Sentence with a Two-Year Reprieve: Humanitarian
Reprieve or Cruel, Inhuman and Degrading
Punishment?, “A Legal History of Asia”, NUS Law
Working Paper, 2014/001, January 2014, www.law.
nus.edu.sg/wps/

®> Michael Palmer, The People’s Republic of China, in
2 CAPITAL PUNISHMENT: GLOBAL ISSUES AND
PROSPECTS 105, 120 (Peter Hodgkinson & Andrew
Rutherford eds., 1996).

¢ Matthew Seet.
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khic, véi nhitu téi danh cé thé bi tw
hinh. B luat Hinh sw (BLHS) ndm 1979
c6 74 t6i danh c6 thé bi t& hinh, va trong
BLHS nam 1997 van con hiéu luc cho dén
ngay nay, 68 t0i danh c6 thé bi ttr hinh, bao
gom 24 t6i pham bao luc va 44 tdi pham
phi bao lyc nhu tdi pham kinh t€ va tham
nhiing (mot s8 nghién cttu con cho rang
dén 76 t6i danh). BLHS nam 1997 dugc stra
d6i vao nam 2011, hinh phat t& hinh dwoc
gitt nguyén, nhung so toi danh bi t hinh
da giam di 13 tdi con 55 toi danh. Khi duoc
stta doi lan ti€p theo vao nam 2015, hinh
phat t& hinh da giam thém 09 ti danh,
hién nay s0 t0i danh bi t& hinh trong Luat
Hinh sy Trung Qudc la 46 t6i, bao gom 24
t0i pham bao luc va 22 t6i pham phi bao
luc va déu duoc xac dinh déap tng cac tiéu
chi “tdi pham dac biét nghiém trong”.

Cu thé, trong BLHS Trung Qudc cac
toi danh sau c6 quy dinh hinh phat ttr hinh:
Céac toi trong churong tdi xam pham an ninh
qudc gia néu c6 hanh vi pham toi ddc biét
nghiém trong; hanh vi ché tao, mua ban,
van chuyén, g buu kién, tang trit sting
ong, dan duoc, chat no (Diéu 125); hanh vi
trdm cap, cudp gidt sung ng, dan duoc,
chat no, hodc pham tdi trom cép, cudp
giat mang tinh nguy hai, phong xa, truyén
nhiém bénh, gay hai dén trat tu cong cong
(biéu 126); cac tdi trong chwong tdi pham
xam pham trat tu kinh t€ thi treong xa hoi
chu nghia nhu: Hanh vi san xudt, ban hang
thudc gia voéi lieu lwong du lam chét nguwoi
hodc gay ton hai dac biét nghiém trong dén
stec khde con nguoi ¢ cac diéu: Diéu 141
va Diéu 144, hanh vi budn 1au (Diéu 151),
hanh vi lam tién gia (Biéu 170), hanh vi
gian doi tién té véi s6 lwgng dac biét 1on
va gdy ton that nang né cho Nha nuwéc va
nhan dan (Biéu 199), hanh vi xam pham
quan ly chiing ttr thu thu€ (Biéu 205, Biéu
206); cac tdi trong chwong tdi xam pham
quyén ti do than thé, quyén dan chua cta
cong dan nhu: Hanh vi giét nguoi (Diéu
232), hanh vi ¢6 y gay thuong tich (Biéu
234), hanh vi hiép dam tré em (Diéu 236),
hanh vi loan luan véi tré em (Diéu 237),
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hanh vi giam git trai phap luat (Diéu 238),
hanh vi bit coc (Diéu 239), hanh vi budn
ban nguoi (biéu 240), hanh vi tién hanh
btic cung (Diéu 247) va hanh vi danh dap,
nguoc dai véi nhitng ngwoi bi gidm quan
(biéu 248); trong chuong tdi xam pham
tai san c6 hanh vi cudp tai san (Diéu 263);
cac toi trong chwong t6i xam pham trat tw
quan ly xa hoi nhu hanh vi gay rdi trat tu
cong cong (biéu 295), hanh vi xam pham
hoat dong tu phap (Biéu 317), hanh vi xam
hai viéc quan ly di san (Diéu 328), hanh
vi budn 1au, mua bén, van chuyén va san
xuat ma tuy (Diéu 347, DBiéu 355), hanh vi
to chitc, cudng bic ban dam (Diéu 358);
cac hanh vi trong chuwong toi gay nguy hai
cho loi ich quéc phong (Diéu 369 va Diéu
370); cac toi trong chuwong tdi vi pham chttc
trach ctia quan nhan (tte Biéu 420 dén Biéu
451), c6 12 hanh vi c6 quy dinh hinh phat
t hinh & cac diéu: Diéu 421, Diéu 422,
biéu 423, Diéu 424, Diéu 426, Diéu 430,
biéu 431, Diéu 432, Diéu 433, Diéu 438,
Diéu 439, Diéu 446 ctia BLHS Trung Qudc.

B6 ludt T tung hinh sy Trung Qudc
nam 1979, sita d6i nam 2012 quy dinh
viéc xét xtr phuic tham tat ca cac vu an tw
hinh déu phai do Toa an nhan dan tdi cao
xét xt; tham phan phai xét hoi bi cao va
léng nghe y kién cta luat sw khi xem xét
ban an t¢ hinh; ap dung tiéu chuan cao
hon vé chiing ¢ trong cac vu an t hinh
va chu dong thiét 1ap hé thong loai trie
chiing ct bat hgp phép trong cac vu an ti
hinh. Nhitng stta d6i trong B0 luat T6 tung
hinh sy nay dwoc danh gid la giam tinh
trang lam dung hinh phat t hinh 6 mdt
mttc d§ nao do. Tuy nhién, s6 liéu thong ké
vé an ti hinh dwoc coi la bi mat qudc gia va
khong duwoc cong bd chinh thirc’.

Nguyén tac 4p dung hinh phat ttr hinh
“treo” thuong dwoc cac Toa an tai Trung
Qudc dp dung nhw mot bién phap thay
thé cho viéc thi hanh 4n ngay 1ap tiic trong

7 OHCHR (2021), UN Universal Periodic Review
of China. Mid-term Report, The Rights Practice.
November 2021.
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treong hop cac tham phan con nhiéu tranh
cai, quan diém, y kién giai quyét vu viéc
chua thong nhat dwgc, hoac ching ct cua
vu viéc la chua day du dén muic c6 the dat
ra nghi van la bi cao khong c6 tdi. Thay
vi 4p dung noi dung ctia nguyén tac “suy
doan vo t4i” tiec la néu khong co du can c,
van nghi ngo thi tuyén bd khong ¢ toi, cac
thdm phan Trung Qudc thuong giai thich
ndi dung nay theo hudng “néu c6 nghi ngo
thi dwoc giam an”.

Bén canh do, phap luat hinh si Trung
Quoc cling c6 nhitng quy dinh mang tinh
chat nhan dao lién quan dén hinh phat t
hinh. B¢ la viéc quy dinh khong ap dung
hinh phat nay d6i véi hai d6i tuong déc
biét: Nguoi chwa du 18 tudi khi pham toi
va phu nit ¢ thai khi xét xtz. Bén canh d¢,
trong BLHS ctia nutéc nay con c6 quy dinh
vé van dé hoan thi hanh an t& hinh va can
ct d€ duoc thay bang hinh phat ti1 c6 thoi
han trong thoi gian hoan thi hanh. Vé hinh
thire thi hanh an t hinh, bén canh hinh
thitc xtt ban, Trung Qudc hién nay ciing co
thém hinh thic thi hanh an phd bién trén
thé gidi: Hinh thire tiém thude docd.

2.2. Diéu kién dp dung hinh phat ti
hinh “treo” hai nam

Hinh phat t& hinh “treo” dwoc cho
la xudt hién lau doi tai Trung Qudc (tr
thoi nha Minh va nha Thanh), nhung né
chinh thic duoc luat héa boi Chinh phu
nudc nay trong mot van ban luat hién dai
la BLHS nam 1979°. BLHS nay xac dinh
nhiing t0i pham “nghiém trong nhat”
moi bi tuyén an t¢ hinh, thoi han 02 ndm
an xa dong thoi duoc tuyén khi tuyén an
tee hinh néu viéc thi hanh ngay lap tic la
“khong can thiét” nhung day la thoi gian
nguoi pham toi phai thie hién lao dong
cai tao, tim cach lap cong dé duoc tiép tuc

8 Dai hoc Qudc gia Ha No6i (2009), Nhitng diéu cin biét
vé hinh phat tir hinh, Nxb. Chinh tri quéc gia, Ha Noi,
tr. 166-169.

? Hong Lu & Terence D. Miethe (2007), China’s death
penalty: History, law and contemporary practices, 66
(2007).
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giam an. Du chinh sach tit hinh “treo” thay
ddi khac nhau qua méi thoi ky ¢ Trung
Qudc, tuy nhién nhiéu hoc gia va can bd
nha nudc danh gia day la hinh thitc mang
tinh “khoan dung dac biét”, xuat phat tir
st nhan van cua dan toc Trung Hoa".

Trong BLHS Trung Quéc nam 1997
tuyén bd hinh phat t& hinh chi 4p dung véi
“t0i pham nghiém trong” va hinh thttc an
xa 02 ndm cting duoc ap dung véi nguyén
tac tuong tw. Diéu 48 BLHS Trung Qudc
quy dinh: “Tiwe hinh chi dwoc dp dung voi
nguoi pham tgi dac bigt nghiém trong. Néu
chwa cin thiét phai thi hanh dn ngay doi voi
nguoi bi két dan tiv hinh, 6 thé tuyén hoan thi
hanh dn tie hinh sau 02 ndm ngay tai thoi diém
tuyen ban dan tur hinh.

Trir cdc ban dn tir hinh do chinh Toa dn
nhdn din t6i cao tuyen theo ludt dinh, tit cd cic
ban dn tir hinh khdc phdi dwoc giri [én Toa dn
nhin din t6i cao phé chudn. Toa dn nhin din
toi cao co thé quyét dinh hodc phé chudn ban dn
tir hinh dwoc hoan thi hanh”.

Sau khi hoan thi hanh an 02 nam thi
cac co quan t0 tung danh gia vé tinh hinh
cua nguoi bi két 4an d€ xi ly theo mot trong
ba truong hop sau: (1) Trong thoi gian
hoan thi hanh 4n phat t& hinh néu nguoi
bi két an khong cd y pham tdi méi sé duoc
giam hinh phat tir t& hinh xuéng chung
than (Diéu 50); (2) Trong thoi gian hoan thi
hanh 4n phat t& hinh néu nguoi bi két an
lap cong 16n sé dwoc giam hinh phat tir tr
hinh xuéng thanh hinh phat tu tir 15 nam
dén 20 nam; (3) Trong thoi gian hoan thi
hanh 4n phat t& hinh néu nguoi bi két an
c6 tinh pham tdi, dwgc xac minh la dung
su that thi Toa an ra phan quyét hodc phé
duyeét thi hanh hinh phat tt hinh.

Nhu vay c6 thé hiéu hinh phat tie hinh
treo nhur sau: Tt hinh “treo” la hinh thic
thi hanh hinh phat t& hinh c6 diéu kién

10 Michelle Miao, (2015), Two Years between Life and
Death: A Critical Analysis of the Suspended Death
Penalty in China British Academy Postdoc Research
Fellow, School of Law, University of Nottingham,
UK, DOI: 10.1016/;.ijl¢j.2015.10.003
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cua phap luat hinh sy Trung Qudc, theo
do6 nguoi bi tuyén an tt hinh ¢6 mot thoi
gian dinh chi thi hanh an la hai nam dé
sau d6, c6 co hoi giam an xudng tu chung
than hodc tu c6 thoi han, cho thady muc do
nghiém trong ctua hanh vi pham tdi va kha
ndng tai pham cua ho giam xudng, va day
khong phai la mot hinh phat doc lap.

Theo quan diém ctia chinh quyén va
nhiéu nha nghién ctru, tuy con kha nhiéu
tranh cai nhung muc dich cua viéc ap
dung hinh phat tr hinh “treo” 02 nam la:
(1) Sw nhan manh vao kha nang ctia mot
sO tu nhan sé khong tiép tuc tai pham va c6
kha nang khic phuc hau qua; (2) Mot bién
phép khon ngoan dé giam nhe nhiing ap
luc nhat dinh tir nhitng nd luc han ché viéc
ap dung hinh phat t hinh tai Trung Qudc;
(3) Cho thay su thay doi tit nhan thic va
hanh dong cta Chinh pht trong viéc ap
dung hinh phat dac thu nay"'.

biéu kién dé€ duoc ap dung hinh phat
nay nhu sau:

Thir nhat, vé nhan than ctia bi cdo: Du
hanh vi pham t0i ctia ho la nghiém trong
nhung c6 co s dé cho rang ho c6 thé khong
tai pham/hodc 1ap cdng 1on va khéng can
thiét phai thi hanh an ti hinh ngay lap ttc.

Thit hai, vé thu tuc: Ngay tai thoi diém
tuyén an tt hinh, bi cdo cling s€ duoc xem
xét va quyét dinh cé thé duwoc hudng an xa
02 nam kem theo hay khong. Quyét dinh
cua Hoi dong xét xtr 1a rat quan trong. Can
lru y 1a bi cdo bi tuyén an t¢ hinh 6 Trung
Qudc déu c6 quyén ndp don khang cdo ban
an lén Toa an cdp cao hon, nhung thuong
thi 4n t& hinh “treo” lai khong dwoc ap
dung thu tuc nay.

2.3. Mot s6 dinh gid

T4c gia cho rang t& hinh treo thé hién
st doc ddo trong chinh sach hinh phat hinh
su ctia Trung Qudc vi nhitng ly do sau:

Thir nhat, viéc hoan an tr hinh 1a mot
trong nhitng phuong thitc bao vé quyén
connguoi ctia ngwoi pham toi trong treong

11 Michelle Miao, 2015, tldd.
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hop chua thé x6a bo 4n ti hinh, khi nguoi
bi két an c6 co hoi dugc giam/xo6a an.

Trong xu hudng xdéa béd hinh phat tir
hinh trén thé gidi hién nay, viéc hoan an tw
hinh c6 thé coi la mét trong nhitng phuong
thitc trao thém co hoi song cho nguoi bi két
an dya trén nhitng luan diém chinh nhu: (1)
Cham/Hoan t&r hinh gitp giam tinh trang
oan sai ma khong thé khic phuc hau qua
nhu hinh phat t& hinh; (2) Do tinh chat tiéu
cure cao nhung lai chua chic d3 1a mét bién
phap ran de, gido duc ngwoi vi pham hiéu
qua ctia hinh phat t¢ hinh; (3) Cham/Hoan
ttt hinh c6 kha nang gido duc, ran de nguoi
pham t6i t6t hon khi ai cling mong mudn
duoc tiép tuc song va (4) Bao vé duwgc mang
s6ng ctia con nguwdi ma van cd y nghia, st
nang tuong trung cua an te hinh'

O mét qudc gia chura thé x6a bo an tix
hinh nhu Trung Qudc, viéc hoan/cham thi
hanh an 02 nam c6 y nghia khong chi voi
nguroi pham tdi ma vdi ca co quan nhanudc
c6 tham quyeén. Viéc kéo dai thoi gian duoc
song gitp nguoi pham toi cd thoi gian &n
nan hoi cai, tim cach cai tao tot hoac lap
cong dé tiép tuc song, mat khac giap co
quan nha nudc giam mec an oan sai xudng
mac thap nhat cé thé. Tic la, an te hinh
treo khong phai la mot ban an dwoc tuyén
doc lap, ma ludn chi duoc tuyén khi bi cdo
bi ap dung khung hinh phat tt hinh.

Thir hai, viéc ap dung hinh phat tir hinh
“treo” la mot chinh sach 4p dung phap
luat c6 chon loc theo duong 16, chinh sach
chinh tri va phat trién kinh t€ ctia Dang,
Nha nudce Trung Qudec.

Xét vé chinh trj, viéc gitt hinh phat
t hinh cta Trung Qudc cling nhu mot s6
quoc gia con quy dinh an t& hinh phai doi
madt voi ap liec khong nho tir cac to chic
nhan quyeén qudc té. Viéc dua chinh sach
tee hinh “treo” vao ap dung c6 thé danh
gia 1a mot phuong thitc Iam gidm cai nhin

12 Franklin Zimring & David Johnson (2012), Public
Opinion and Death Penalty Reform in the People’s
Republic of China, 3 City University of Hong Kong
Law Review 189, 195.
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tiéu cuee vé quan diém, chinh sach ap dung
hinh phat t&z hinh ha khéc ctia qudc gia nay
trudc cac to chirc nhan quyén.

Cling theo quy dinh tai cdc cong wdc
quoc t€ vé nhan quyén nhu Biéu 3 UDHR,
biéu 6 ICCPR, cing nhu danh gia cua
nhiéu nghién ctru, viéc ap dung an tir hinh
ndi chung va an tir hinh tai Trung Qudc ndi
riéng bi danh gid la c¢6 thé bi ap dung mét
cach tuy tién®, va khuyén nghi cac quoc
gia bdo ddm quyén s6ng ctia moi nguoi
trong gidi han hinh phat t& hinh chi c6 thé
ap dung voi cac toi pham “nghiém trong
nhdt”. Theo quy dinh cua BLHS Trung
Qudc, tdi pham chju &n t& hinh hién nay
bao gdm cac toi pham xam pham tinh mang
con nguoi, toi pham ma tay, tdi pham kinh
t€ va toi pham chtrc vu va duoc danh gid la
khong dap ting gidi han nay. Viéc ap dung
hinh phat t¢ hinh “treo” 02 ndm nhu mot
dang an I¢ cho cac toi pham chwra hoan toan
théa man dau hiéu “nghiém trong nhat”
la bién phap cé vé hop ly hon trong ddu
tranh véi toi pham tai Trung Qudc.

Vé kinh t€, theo thong ké vé cac vu an
dwoc dp dung an ti¢ hinh “treo” tai Trung
Quodc ¢d thé thdy, chu yéu cac toi pham
tham nhiing, t0i pham kinh t& duoc ap
dung thuong xuyén nhat. Ciing theo mot
sO nghién cttu cho thdy, nguoi than va gia
dinh nguoi pham t6i da khac phuc hau qua
cua hanh vi pham tdi thong qua viéc boi
thuong bang tién lai cho Nha nudc khoan
loi bat chinh thu dwgc tir hanh vi pham ti
ma co. Trén co so nay, nguoi pham toi co
thé duoc giam an tir tk hinh xuéng chung
than sau 02 nam hoan t hinh. Diéu nay
6 thé tré thanh mot khuyén nghi cho Viét
Nam khi viéc thu hdi tai san tham nhing
va tai san that thoat ttr cac dai 4n kinh té
hién nay la rat kho khan'.

B Meaghan Sunderland, Criminal Law Reform in
the People’s Republic of China: Any Hope for those
facing the Death Penalty?, 8 APPEAL: REVIEW OF
CURRENT LAW AND LAW REFORM 18, 27 (2002).
1 Bui Thi Thu Huyén (2021), Thu hoi tai san tham
nhiing: Thuwc trang va nhitng vin dé dit ra, https://
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AN LETUHINH “TREO” HAI NAM TRONG PHAP LUAT HINH SU...

Thir ba, xét trén khia canh lap phap, ti
hinh “treo” hai nam la mot loai an 1é dwoc
ap dung véi mot so tdi pham nhat dinh va
c6 diéu kién.

Theo quy dinh, ttt hinh “treo” hai ndm
la mét an 1é duoc quyét dinh boi Toa an
nhéan dan t6i cao Trung Qudc. Khong co
nghién ctru nao cho thdy ban an dang nay
la v nhan dao hay phat sinh cac nguy co
tam ly v6i nguoi bi két &n. DU rang ban én
nay hoan toan c6 thé duogc stra doi bat ky
thoi diém nao trong thoi gian 02 nam hoan
thi hanh an, titc an tr hinh c6 thé duoc thi
hanh ngay lap tirc néu nguoi pham toi “co
dau hiéu tai pham” hodc “chong lai yéu cau
cai tao” trong tu. Diém dac biét cua hinh
phat t& hinh “treo” hai nam d¢ la quyét
dinh hinh phat vao cudi thoi han 02 nam,
khi ma nguoi pham t0i da dwoc gido duc,
cai tao, khic phuc hau qua va chinh vi vay,
tinh nguy hiém cho xa hoi da duoc giam
xuong mttc thap nhat.

Tac gia khong dong tinh vi quan diém
nghién cttu cho rang viéc cham tré thi hanh
an ti hinh trong hinh thitc t& hinh “treo”
hai ndm nhu trén gay anh huong dén con
nguoi, ha thdp nhan pham cua nguwoi pham
toi. Viéc cham thuec thi tie n6 khong phai la
mot hinh phat tan 4c, vd nhan dao va ha
thdp nhan pham ma chinh cac diéu kién
giam gitr tt ti, cach thitc quan ly, gido duc
t tu méi la nhitng cén ¢ d€ danh gia ban
chat cta viéc c6 anh huong téi quyén con
nguoi cua ho khong. Day cling 1a cach tiép
can duoc Uy ban Nhan quyeén Lién Hop
Qudc thong qua’®. Vé nguyén tac, thu tuc

noichinh.vn/nghien-cuu-trao-doi/202108/thu-hoi-tai-
san-tham-nhung-thuc-trang-va-nhung-van-de-dat-
ra-310008/

Béo cao sd 189-BC/BCSD, ngay 04/6/2020 cta Ban
Can sy Dang Vién kiém sat nhan dan t6i cao.

15 Optional Protocol to the International Covenant on
Civil and Political Rights, Dec. 19, 1966, 999 U.N.T.S.
171.

P. R. Gandhi, The Human Rights Committee and the
Death Row Phenomenon, 43 INDIAN JOURNAL OF
INTERNATIONAL LAW 1, 60 (2003).
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t0 tung tu phap kéo dai ty n6 khoéng cidu
thanh tdi 4c, hoac doi xtr vo nhan dao hoac
ha thap pham gid ngay ca khi chting c6 the
la ngudn gay cang thang tinh than cho cac
tu nhan bi két an. Puwong nhién diéu nay
khong cd y nghia khuyén khich cac qudc
gia day nhanh viéc thi hanh 4n t& hinh'
ma c6 y nghia 16n hon trong viéc thac day
ché€ d6 an sinh t6t hon cho tut nhan ciing
nhu giam an cho ho.

3. M6t s6 khuyén nghi cho Viét Nam

C6 thé thay nhitng diém twong dong
nhat dinh trong chinh sach hinh sy nuwéc ta
va Trung Qudc khi van gitt an t& hinh voi
nhitng t0i danh nhat dinh, duwong nhién
khi xay dung quy dinh, ching ta cling phai
d6i médt véi nhitng ap luc 16n tir cac to chic
nhan quyén qudc t€ khi Viét Nam da gia
nhap cac cong wdc vé nhan quyeén. Dai voi
khuyén nghi vé xéa bo hinh phat t( hinh,
c6 thé thdy hinh phat nay van duwgc quy
dinh trong BLHS va duoc thi hanh trén
thuc t&€ nén Viét Nam chuwa thé dap ung
duoc khuyén nghi nay ma chi c6 thé giam
thiéu, han ché, tién téi x6a bo hinh phat ti
hinh. Tuy nhién, 1 trinh x6a bé an tt hinh
tai Viét Nam chic chdn chua thé hoan tat
trong nhitng nam taéi.

Hinh phat t& hinh da duoc loai bo
nhiéu trong BLHS nam 2015 so v6i cac B
luat trede day, tuy nhién, hinh phat ttr hinh
trong phap luat van con nhiéu han ché so
v&i cac nude trén thé gidi va Biéu wdc qudc
t& ma Viét Nam 13 thanh vién. Thuc tién
xét xtr & Viét Nam cho thay, hinh phat tw
hinh dwgc ap dung cht yéu véi nhitng loai
t0i pham sau: Tdi giét nguoi; cac tdi pham
vé tham nhiing; cac t6i pham vé ma tuy;
t0i hiép dam tré em. Nhitng ap luc tir cac
t0 chitc nhan quyén trong van dé nay la
khong nho. Bén canh do, theo bao cdo caa
Uy ban Tu phap ctia Qudc hdi, van cé tinh
trang oan sai xay ra ttr chinh giai doan khai
to, diéu tra, truy t6 va xét xiV. Véi ty 1é

16 Johnson v. Jamaica, (No. 588/1994), U.N. Doc.
CCPR/C/56/D/588/1994 (1996).
17 https://tuocitre.vn/bao-cao-cua-toa-an-vien-kiem-sat-
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cac hinh phat bi ap dung hinh phat tix hinh
trong BLHS khd cao, xem xét vdi tinh trang
oan sai ciia hé thong tu phap, sé la rat quan
ngai néu khong c6 bién phap, thoi gian xét
lai nhitng ban an nay.

Chinh vi vy, tac gia cho rang ching ta
c6 thé hoc héi kinh nghiém ctia Trung Quoc
vé xay dung mo hinh twong ty hinh phat
tt hinh “treo” hai ndm dé giai quyét nhitng
han ché con ton tai néu trén. Cu thé la:

Mot la, Viét Nam c6 thé nghién ctru
dwa mo hinh hoan/cham thi hanh an t
hinh trong mot khoang thoi gian nhat dinh,
teong tw nhu hinh phat tt hinh “treo” hai
nam caa Trung Qudc vao phép luat hinh
si trong thoi gian téi. Viéc 4p dung hinh
phat t& hinh “treo” c6 thé duoc thyce hién
dudi dang an 1é ctia Toa an nhan dan toi
cao ban hanh.

Hai la, viéc 4p dung hinh phat t(x hinh
“treo” ¢6 thoi han chi nén ap dung véi mot
s t0i pham cu thé nhu t6i pham kinh t€,
toi pham tham nhiing va chitc vu hudéng
t6i muc dich khic phuc hau qua cua toi
pham cao nhét, chit khong nhdm muc
dich trieng phat nang né (dp dung cé diéu
kién). Viéc 4p dung hinh phat nay cling
phai dat ra nhitng diéu kién cu thé nhu: (1)
Toi pham khong thudc nhom toi pham dac
biét nghiém trong va (2) cac thiét hai gay
ra c6 thé khic phuc toan bd duwoc bang vat
chat; (3) nguoi pham t6i c6 kha nang gido
duc, cai tao tot trong tuong lai.

Ba la, viéc 4p dung hinh phat t& hinh
“treo” thé€ hién y nghia nhan van, nhan dao
trong chinh sach hinh sy cta Viét Nam,
dong thoi cling thé hién dwgc tinh tich cuwe
cta Viét Nam trong nd lwe chon loc, tién téi
x06a bo an ti hinh trong thoi gian téi./.
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