VE DAU HIEU DAC BIET
TRONG CHU THE CUA TOI THAM O TAI SAN

BUI THIHANH?*

Tém tidt: Tham 6 tdi san la t6i thudc nhém toi pham vé tham nhiing, c6 ddu hi¢u chi thé dic biét
do chii thé pham ti la ngudi c6 chiic vu, quyén han trong cdc co quan, don vi, t6 chifc trong va ngodi
nhd nudéc. Chinh vi pham vi chi thé ciia nhém tdi nay duge mé rong ra khu vic ngodi nha nude nén
thuc tién dinh toi tham 6 tai sdn thoi gian gan ddy dang c6 nhiéu quan diém nhdn thitc va dp dung
khdc nhau. Bai viét cung cdp thém cdc lugn cit khoa hoc dé’lam r6 hon ddu hiéu dic biét trong chii
thé ciia t0i tham 6 tdi sdn, tir A6 gitip nguoi lam cong tac nghién citu va dp dung phdp ludt cé co sé
dé'ap dung diing ddn hon quy dinh ciia phép ludt lién quan dén toi pham nay.
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nhiém quan ly

Ngay nhdn bai: 19/7/2023; Bién tdp xong: 30/7/2023; Duyét dang: 21/8/2023

ABOUT THE SPECIAL SIGNS IN THE SUBJECT OF THE CRIME OF
EMBEZZLEMENT

Abstract: Embezzlement is a crime belonging to group of corruption-related crimes, with special
signs that the subject is a person holding positions and powers in agencies, organizations inside
and outside the State. Recently, the practice of criminalizing embezzlement has many different
application points of view, due to the extension of the scope of the subjects to the non-state sector.
The article provides more scientific arguments to clarify the special signs in the subject of this
crime, thereby supports law enforcement officers to properly apply regulations related to this crime.

Keywords: Special subject, crime, embezzlement, embezzle, property, positions and powers,

management responsibilities

Received: Jul 19th, 2023; Editing completed: Jul 30th, 2023; Accepted for publication: Aug 21st, 2023

1. Nhén thttc chung vé cac dau hiéu
dic biét trong chu thé cua t4i tham 6
tai san

Chut thé cua tdi pham la mot trong bon
yéu t6 cau thanh t0i pham. Day la yéu t6
dau tién, quyét dinh tdi cac yéu td con lai
cua cdu thanh t0i pham. Pat dén d¢ tudi
nhat dinh do Luat hinh su quy dinh va ¢
nang luc trdch nhiém hinh sy 1a hai dau
hiéu dau tién va bat budc phai c6 trong tat
ca cac chu thé (la ca nhan) cta tdi pham.
Tuy nhién, c6 mét s6 treong hop hanh vi
pham tdi tré nén nguy hiém hon hodc can
c6 duong 16i xtt ly riéng do xay ra & mot
s0 cha thé ¢ thém nhiing dau hiéu khac
ngoai hai dau hiéu bat budc trén day. Vi

$6 06 - 2023

thé, d€ c6 ché tai phu hop va teong xing,
BLHS quy dinh cac truong hop ddc biét
d6 thanh nhitng t6i danh riéng. Trong yéu
t0 chu thé cta cac toi pham nay, ngoai
do6 tudi chiu trach nhiém hinh sy va tinh
trang c6 nang lwc trach nhiém hinh sw la
cac ddu hiéu chung bat budc, Luat hinh
si con quy dinh thém mot s6 dau hiéu
dac biét khac. B6 c6 thé la cac dau hiéu
lién quan dén chtrc vy, quyén han, nghé
nghiép, tinh chat cong viéc, quan hé gia
dinh... Cac dau hiéu nay lam cho tinh
chat, mac d¢ nghiém trong cho xa hoi cua
hanh vi co su tdng 1én hoac giam di dang
ké, vi vay phap luat can c6 duong 16i xw
ly riéng bang viéc quy dinh thanh cac tdi
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danh riéng dé€ dam bao sy ran de va giao
duc, phong ngtra’. Nhitng tdi pham cé
thém dau hiéu riéng trong yéu t6 cht thé
duoc goi la toi pham cé dau hiéu cha thé
dac biét. Toi tham 6 tai san la toi pham cé
dau hiéu chu thé dac biét, dwoc thé hién
nhuw sau:

Mp¢t la, nguoi pham toi tham 0 tai
san phai la nguoi c6 chiec vy, quyén han.
Nguoi c6 chite vy, quyén han la nguoi do
bd nhiém, do bau ct, do tuyén dung, do
hop dong hodc do mot hinh thire khac, c6
huong lwong hodc khong huong lwong,
dwoc giao thuc hién nhiém vu, cong vu
nhat dinh va c6 quyén han nhat dinh
trong khi thuc hién nhiém vy, cong vu?.
“Do moét hinh thttc khac” la treong hop
khong phai do bd nhiém, bau ct, tuyén
dung, hop dong nhung duoc giao thuc
hién nhiém vu va c6 quyén han trong khi
thiec hién nhiém vu d6°. Nhu vay, trong
dau hiéu tht nhat nay, diém cot 16i la
chu thé do6 phai c6 “chtrc vu” (thé hién o
nhiém vu, cong vu dwoc giao) va phai co
“quyén han” (gidi han quyén dé thyc hién
nhiém vy, cong vu do). Nhitng nguoi nay
c6 thé xuat hién ¢ hai linh vuc sau*:

- Co quan, t6 chirc, don vi khu vwc nha
nidc bao gom co quan nha nudc, td chire
chinh tri, t& chitc chinh tri - xa hdi, don
vi vii trang nhan dan, don vi sy nghiép
cong 1ap, doanh nghiép nha nudc va tod
chttc, don vi khac do Nha nuwdc thanh
lap, dau tu co so vat chat, cdp phat toan

! Gido trinh Ludt hinh sy phin chung, Truong Dai hoc
Kiém sat Ha Noi, 2020, tr.123.

2 Khoan 2 Piéu 3 Luat Phong chéng tham nhing
nam 2018.

3 Nghi quyét s6 03/2020 ctia Ho6i dong Tham phan
Toa an nhan dan tdi cao.

* Khoan 9, khoan 10 bBiéu 3 Luat Phong chéng tham
nhiing nam 2018.
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bd hodc mot phan kinh phi hoat déng, do
Nha nwéc truc tiép quan ly hodc tham gia
quan ly nham phuc vu nhu cau phat trién
chung, thiét yéu cua Nha nudc va xa hoi.

- Doanh nghiép, t6 chirc khu vyc ngoai
nha nwéc gom cac doanh nghiép, t6 chirc
khong thudc cac treong hop trén.

Trong hai linh vuc ¢6 thé phét sinh toi
tham 0 tai san nhu trén, linh vic Co quan,
t6’ chire, don vi khu vwe nha nwoéc 1a dé xac
dinh hon bdi mdi co quan, to chttc, don
vi khu viec nha nuedc duoc thanh lap ra
dé€ thuc hién chittc nang, nhiém vu nhat
dinh, nén chu thé c6 “chitc vu” hodc dwoc
giao “nhiém vu” thi hau hét déu cé “quyén
han”. Ho thuc hién cong vy, nhiém vu do
Nha nudc giao, do d6 ciing la co so délam
phat sinh “quyén han”. Tuy nhién, trong
linh vwe Doanh nghiép, t6 chitc khu viec ngoai
nha nwoc, dau hiéu “chirc vy, quyén han”
la kho xac dinh. Day cling 1a nguyén nhan
dan téi nhitng quan diém, nhan thtic ap
dung khdc nhau trong thuc tién d6i véi
cht thé t6i pham tham nhiing néi chung,
toi tham O tai san noéi riéng ma hanh vi
pham t0i phat sinh trong Iinh vyc doanh
nghiép, t6 chirc khu virc ngoai nha nwoc.

Co thé nhan thay, cic doanh nghiép, t6
chirc khu vwe ngoai nha nwdéc duge thanh
lap 1a dé thuc hién s ménh riéng, muc
tiéu riéng; nhan danh cho quyén va loi ich
cua doanh nghiép, td chtrc theo ton chi,
muc dich khi thanh 1ap. Cac cd nhan thudc
chu thé nay dwoc trao chtre vy, nhiém vu
la d€ thuc hién loi ich ctia doanh nghiép,
to chirc. Mdc du loi ich nay cling can dwgc
bao vé nhu d6i véi Co quan, t6 chire, don vi
khu viec nha nwdc, nhung xét & goc do tinh
chat thi cac cad nhan thudc doanh nghiép, t6
chitc ngoai nha nuéc khong phai tat ca déu
c6 “nhiém vy, quyén han”. Lam ro van dé
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nay s€ giup nguoi lam cong tac ap dung
phép luat giai quyét duoc vudng mac khi
dinh t¢i lién quan dén chiém doat tai san
xay ra trong cac chu thé thudc khoi “khu
vire tu”.

Theo Tu dién tiéng Viét, nhiém vu
la cong viéc do co quan, don vi hodc to
chttc giao cho phai lam vi mot muc dich
va trong mot thoi gian nhat dinh’, con
quyén han la quyén theo cuong vi, chiic
vu cho phép®, ma quyén la cai ma luat
phap, xa hoi, phong tuc hay 1é phai cho
phép huong thu, van dung, thi hanh..”
Nhuw vay, néi dén nhiém vu la xét dén moi
quan hé gitta cd nhan v6i doanh nghiép,
to chitc (goi chung la to chirc). Co so lam
phat sinh nhiém vu la mdi quan hé rang
budc gitra ca nhan véi td chic, dwoc thé
hién & vi tri cdng viéc nhat dinh va su gé'm
két gitta nghia vu cta ca nhan voéi lgi ich
cta to chitc. Chinh vi méi lién hé nay ma
khi cd nhan vi pham nghia vu thi sé lam
bién dang hanh vi x sy binh thuong,
chuan muec ctia cd nhan véi tw cach la mot
thanh vién cua td chitc, lam xam hai dén
hoat dong dung d4n, binh thwong cta to
chirc. Day chinh la khach thé can bao vé
cta toi tham 0 tai san noi riéng, tdi pham
vé tham nhiing, chitc vu noi chung.

Bén canh d6, quyén han la nhitng
viéc ma cad nhan dugc hwdéng thuy, van
dung, thi hanh theo cwong vi ctia ho. No6i
dén quyén han la néi dén mdi quan hé cua
ca nhan voi bén thit ba, 1a gidi han quyén
cta chu thé dwgc nhan danh t6 chtic trong
mdi quan hé véi bén tht ba. D6 1a nhiing
gl phat sinh ma vi tri cong viéc cho phép
ca nhan dugc van dung dé€ quyét dinh, thi

S Tir dién tiéng Vigt, tratu.soha.vn
6 Tir dién Ludt hoc, tr.402.
7 Tir dién Ludt hoc, tr.395.
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hanh. Nhw vay, “nhiém vu” va “quyén
han” 1a hai pham tru ¢c6 méi lién hé mat
thiét véi nhau. Khong c6 “nhiém vu” thi
cting khong thé c6 “quyén han”.

V6i cach tiép can trén, nhiém vy,
quyén han khong thé dong nhat véi ndi
dung cong viéc duoc thoa thuan, giao két
ma phai dwoc xac dinh bdi mot vi tri viéc
lam nhat dinh ctia ca nhan trong t6 chtc
do. Boi 1€, ndi dung cong viéc thoa thuan
xét vé ban chat 1a giao dich dan su gitra cac
bén, khong phai sy nhan danh cho t6 chric,
vi loi ich ctia t6 chitc. Moi xt* sw cua ca
nhan lac nay chi 1a dé€ thyc hién ndi dung
hop dong da giao két, ho khong phat sinh
“nhiém vu” vdi td chiig, vi vay cling khong
thé c6 “quyén han” véi bén thit ba.

Hai la, nguoi c6 chtee vy, quyén han
thuc hién hanh vi tham 6 phai la ngwoi
c6 trach nhiém quan ly doi véi tai san bi
chiém doat. Day la diéu kién can va du
dé mot nguoi co thé tro thanh chu thé ctaa
t0i tham 0 tai san, dong thoi ciing la ddu
hiéu dé phan biét tham 6 tai san vdi toi
pham khac c6 tinh chét chiém doat va cac
t0i pham khac trong nhom toi pham vé
chirc vu.

Trach nhiém 1a phéan viéc duoc giao,
phai bao dam lam tron, néu két qua khong
tot thi phai ganh chiu hdu qua®. Trach nhiém
quan ly d6i voi tai san ¢ day phai duoc hiéu
nhu mot nghia vu phép ly va xac dinh ¢
hai géc d0. Thit nhat, 1a trach nhiém quan ly
truc tiép do6i voi tai san, thé hién ¢ viéc mot
nguoi duoc giao quan ly, bao quan, trong
gitr doi voi tai san theo chiic nang quan ly
chuyén mon nghiép vu (vi du: Tha quy, thu
kho, ké toan, nguoi duoc giao trach nhiém
quan ly khoi luong tai san nhat dinh trong

8 Tir dién tiéng Vigt, tratu.soha.vn

KhoahocKiémsat s



VEDAU HIEU PAC BIET...

mot thoi gian nhat dinh...)°. Trong truong
hop nay, nguoi quan ly tai san c6 nghia vu
bao quan, trong gitt tai san theo chitc nang
nhiém vu va dwgc huong thu lao tir viéc
quan ly. D& dam bao xtt syt ding dan ctia vi
tri viéc lam va hoat dong binh thuwong cta
co quan, t6 chic, viéc bao quan, trong git
tai san d6 phai tuan tha nhitng quy chuan
nghiép vu dac thu; vi thé trong tdi tham 6 tai
san, nguoi pham t0i thuong phai sit dung
cac thu doan dé€ hop thirc hda, che day tinh
bat minh trong viéc chuyén dich tai san bi
chiém doat. Thi? hai, 1a trach nhiém quan ly
vé mat phdap ly d6i vdi tai san. Chua thé nay
tuy khong truc tiép quan ly tai san nhung
lai ¢6 quyén dinh doat d6i vdi tai san nhuw
ky cac tai liéu, chitng tit cho phép thu chi,
xuat nhap, mua bén, trao doi tai san... (vi
du: Gidm ddc cong ty, chu nhiém hop tacx3,
nguoi ding dau trong cac co quan, to chirc,
chu tai khoan hoac nguoi ¢6 quyén quyét
dinh vé tai san cuia co quan, t6 chuec...).

Hai nhém d6i tuwgng trén day déu co
nghia vy, trdch nhiém quan ly tai san d6i
vdi co quan, td chirc; trach nhiém nay dwoc
xac dinh theo vi tri viéc lam, la nhiém vu
cua ho trude co quan, td chic, dong thoi
cing la can ctt lam phat sinh quyén han
cua ho d6i voi tai san thudc pham vi quan
ly. D€ thuc hién trach nhiém nay, ho phai
tuan tht cac nguyén tac, ché do, nghiép
vu riéng trong quan ly. Do d6, néu cac chu
thé d6 loi dung quyén han nhv mot cong
cy, phuong tién dé lam trai cac nguyén
tac, quy dinh vé chitc trach, ché d6 quan
ly, chiém doat tai san thudc pham vi quan
ly thi tinh tiét nay s€ lam gia tang tinh chat
nguy hiém cho xa hdi cua hanh vi pham
t0i so v6i hanh vi chiém doat tai san trong

? Gido trinh Ludt hinh sy phiin chung, Treong Pai hoc
Kiém sat Ha N¢i, 2019, tr.359.
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treong hop thong thuong. Chinh vi 1€ d6,
day dwogc coi la hanh vi xam hai dén hoat
dong binh thuong, ding dan ctia co quan,
to chirc, la khach thé cta toi pham tham
nhiing dwoc Luat hinh s¢ bao vé voi tinh
chat la loai toi pham c6 chu thé dac biét.

2. Thyc tién 4p dung va dé xuat
kién nghi

Trén thuc té, trong nhiéu vu an, cac co
quan tién hanh t6 tung cd sy nhan thic va
ap dung khac nhau vé ddu hiéu ddc biét
trong chu thé cua tdi pham tham 6 tai san,
dan téi ¢6 cac quan diém dinh tdi khéc
nhau. Vu an sau day la mot vi du.

Banh Tat Hoai dugc Cong ty ¢6 phan
giao hang tiét kiém - chi nhanh Thanh phd
H6 Chi Minh tuyén dung, cong viéc cu
thé la thong qua tai khoan cong ty cap dé
truy cap tng dung, nhan va giao hang cho
khach, sau d6 nhan tién va nop vé cong
ty; néu khong giao duoc phai tra hang vé
kho. Mdi don hang giao dugc, Hoai nhan
4.800.000 dong. Hoai vao lam viéc tai cong
ty theo hinh thitc ky quy, qua 06 thang tht
viéc sé duoc ky hop dong. Trong thoi gian
thir viéc, Hoai giao thanh cong 13 don hang,
thu 27.100.000 dong nhung khong nop lai
tién ma dung tht doan dé chiém doat.

Trong vu an trén, Vién kiém sat va
Toa an cap so tham déu nhan dinh Hoai
pham t6i lam dung tin nhiém chiém doat
tai san, tuy nhién, Toa an cap phuc tham
lai cho réng, trong pham vi, nhiém vu ctia
minh, bi cdo Hoai c6 quyén thu tién cta
khach, truong hgp khach khong tra tién
thi c6 quyén tir chdi giao hang; bi cdo quan
ly s0 tién trong thoi gian quy dinh dé ndp
vé cong ty. Tuy nhién, sau khi giao 13 don
hang Hoai khong mang tién vé cong ty ma
dung thu doan dé chiém doat 27.100.000
dong. Do d6, c6 du can ct xac dinh Hoai
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la nguoi ¢6 chic vy, quyén han; da loi
dung quyén han duoc giao d€ chiém doat
tai san ma bi cdo co trach nhiém quan ly,
hanh vi cdu thanh tdi tham 0 tai san'®.

Qua vu an trén c6 thé thdy, bi cao Hoai
la nguoi dugce Cong ty giao hang tiét kiém
ky hop dong thir viéc lam nhéan vién giao
hang. Viéc giao hang khong phai la “nhiém
vu” duoc giao theo vi tri viéc lam. Xét vé
ban chat, day la mot giao dich c6 tra cong,
dwoc thanh toan theo thu lao trich ttr phi
van chuyén ciia mdi don hang. C4c hanh vi
giao hang, thu tién va ndp lai cho cong ty
déu la nghia vu duwoc quy dinh trong hop
dong. Hoai khong c6 quyén lua chon xtt sw
nén do6 khong phai la quyén han.

Duwéi géc do trach nhiém, viéc bao
quan, trong gitt hang, tién trong qua trinh
van chuyén la hanh vi cd nhan dé Hoai thuc
hién duoc nghia vu giao hang, thu tién, nop
tién, khong bi diéu chinh boi cac nguyén
tac, quy dinh chudn muc vé quan ly tai
san. Giao dich nhan hang, tra tién vdi cong
ty 1a cac giao dich dan su, trach nhiém bao
quan hang - tién trong qua trinh van chuyén
cting la trach nhiém dan sy. Hoai c6 nghia
vu chuyén hang, thu va thanh toan tién cho
cong ty, thu lao trich ttr phi van chuyén la dé€
tra cho nghia vu do, khong phai cho trach
nhiém bao quan hang, tién. Vi vay, khong
thé nhan dinh Hoai c6 dau hiéu chu thé dac
biét ctia tOi tham 0 tai san.

Thuc tién xét xt cling cho thdy con
nhiéu vu an 6 tinh chat hanh vi dién bién
twong twe nhw trén nhung Toa an lai két an
bi cdo vé mot toi danh khéc, vi du toi lam
dung tin nhiém chiém doat tai san''. So di

10" https://tuoitre.vn/mot-shipper-bi-tuyen-3-nam-

tu-toi-tham-o-tai-san-20230419130336495.htm
" Ban an s0 23/2022/HS-PT ngay 21/3/2022 ctia Toa
an nhan dan tinh An Giang.
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nhw vay la vi nguroi lam cong tac ap dung
phap luat con nhiéu quan diém khac nhau
trong nhan thtrc va 4p dung cac dau hiéu
dac biét vé chu thé ctaa toi tham 0 tai san
xay ra trong “khu vuc tu”. Vi vay, lién
nganh ti phdp can c6 van ban huéng dan
cu thé vé cac dau hiéu nay dé dam bao
viéc 4p dung phép luat dugc ding dan
va chinh x4c. Theo d¢, can giai thich theo
huwdng hanh vi chiém doat trong t6i tham
0 tai san trudc hét phai dugc thuc hién
boi nguoi co6 chitc vu hodc nhiém vy, va
c6 quyén han. Dau hiéu nhiém vy, quyén
han ¢6 thé duoc chiing minh trén nhiéu
phuong dién, nhung phai dya trén tinh
chat cia moi quan hé gitra chu thé pham
t0i v&i t0 chire d6. Tinh chat nay sé quyét
dinh viéc vi pham nghia vu cta chu thé
c6 lam bién dang x sy binh thuong cua
thanh vién t8 chitc, dan téi xam hai hoat
dong binh thuong, duing dan ctia to chiic
do hay khong.

Ti€p dén, can lam rd nguwoi pham toi
c6 hay khong trach nhiém quan ly do6i
vdi tai san bi chiém doat. Mudn lam ro
dau hiéu nay phai dua trén nhiém vy,
quyén han cua ho dugc xac dinh theo
vi tri viéc lam hodc hop dong, van ban
giao nhiém vu. Tuy nhién, can phan biét
“trach nhiém quan ly tai san” vdi viéc
thuce té€ ho dang quan ly tai san d6. Theo
tac gia, mac du tai san dang trong pham
vi quan ly ctia nguoi pham toi nhung viéc
quan ly nay la két qua cua mét giao dich
dan su gitta ho va t6 chirc thi khong lam
phat sinh trdch nhiém quan ly tai san véi
tinh chat la mot nghia vu phap ly. Vi vay,
hanh vi chiém doat tai san trong trueong
hop nay khong cau thanh toi tham 6 tai
san ma cau thanh t6i pham xam pham so
httu thong thuong khac./.
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