THUC TRANG VA MOT SO KIEN NGHI HOAN THIEN PHAP LUAT
VE PHAN CHIA DI SAN THUR KE THEO DI CHUC
TRONG MOT SO TRUONG HOP DAC BIET

NGUYEN NHAT HUY*

Tém tit: Phdn chia di sén thita ké'theo di chiic la hoat dong do chii thé dugc trao quyén hodc
c6 thdm quyén thyc hién theo cdc nguyén tic nhat dinh, phii hop véi cin cif phan chia ma phdp
lugt quy dinh, dong thoi nhdm xdc lap quyén sé hitu 467 véi di san thiva ké'sau khi da thuc hién
nghia vy tdi san tir di san, cham diit tinh trang nhiéu nguoi cing cé quyén dugc huong di sin tir
mot hodc nhiéu tdi san do nguoi chét dé’lai. Bai viét tdp trung phdn tich thuc trang phép ludt vé
phén chia di san thita ké theo di chiic trong mt s6 truong hop dic biét; qua do, tic gia dé xudt
mot s6 kién nghi hodn thién phdp ludt cho vin dé nay.

Tir khod: Di san thita ké, phédn chia di san thita ké'theo di chiic, phdn chia di san thita ké theo
di chiic trong mot s truong hop ddc biét

Ngay nhdn bai: 31/7/2023; Bién tdp xong: 15/8/2023; Duyét dang: 21/8/2023

FACTS AND SOME RECOMMENDATIONS TOIMPROVE THE LAW ON
DISTRIBUTION OF INHERITANCE UNDER WILLS IN SOME SPECIAL CASES

Abstract: Distribution of inheritance under wills is an activity performed by an authorized
or competent subject based on certain principles in accordance with the legal grounds for estate
distribution prescribed by the law. At the same time, it establishs ownership upon the inherited estate
after all property-related obligations have been fulfilled, ends the situation where many heirs have the
same right to enjoy the inheritance right upon one or more properties left by the deceased. The article
focuses on analyzing current legal provisions on distribution of estate under wills in some special cases;
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1. Thyc trang phép luat vé phén chia
di san thira ké trong mot s6 truong hop
dac biét

1.1. Truong hop c6 nguoi thira ké

khong duoc quyén huong di san theo Diéu
621 B luat Dan sy nam 2015

Phan chia di san thtra ké theo di chtc
ma c6 nhitng nguoi thira k€ dang 1é duoc
hwong di san thira k€ (theo di chiic hodc/
va theo phap luat) nhung lai thiec hién
nhitng hanh vi da quy dinh tai khoan
1 Diéu 621 Bo luat Dan su (BLDS) nam
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2015! sé khong c6 quyén hudng di san
thira ké. Tuy nhién, d€ ton trong quyén
tu dinh doat ctia nguoi c6 di san, nhitng
ngwdi nay “van dwoc hwéng di sin, néu
nguoi dé’lai di san da biét hanh vi clia nhitng
nguoi do, nhwng van cho ho hwéng di sin

* Email: Nhathuyjapan@gmail.com

Thac si, Nghién citu sinh, Giang vién Khoa Phdp ludt
Dan sy, Truong Dai hoc Ludt Ha N§i

1 Vi dy, nguoi thira ké bi két an vé hanh vi ¢d y xam
pham tinh mang, sttc khde hodc vé hanh vi nguoc dai
nghiém trong, hanh ha nguoi d€'lai di san, xam pham
nghiém trong danh dy, nhan phadm cua nguoi do.

S0 06 - 2023



NGUYEN NHAT HUY

theo di chiic”. Khoan 2 Diéu 621 BLDS
nam 2015 khong r6 rang, c6 thé hiéu theo
hai cach:

(i) Nguoi lap di chuc da biét vé hanh
vi bat xiing ctia ngwoi khong duoc quyén
huong di san theo khoan 1 Diéu 621 BLDS
nam 2015 nhung “van cho ho huwong di
san theo di chuc” (chi khéi phuc quyén
huong di san theo di chiic cia hg). Vi dy,
ong X co6 vo la 'Y va ba ngwoi con A, B, C
déu da thanh nién. Do tinh cach cua hai
vo chong khong hop nhau, da nhiéu lan
ba Y bi 6ng X c¢6 y hanh ha vé thé xac va
nam 2019 6ng X da bi két 4n vé hanh vi
hanh ha dé bang mot ban én cé hiéu luc
phép luat. Do bi bénh hiém ngheo, ba'Y da
qua doi vao thang 4/2021, ¢ dé€lai di chtc
cho anh A 2/3 di san, cho 6ng X hwéng 100
triéu dong. Sau khi ba Y qua doi, 6ng X
kién dén Toa an, xin duoc chia di san ctia
ba Y. Toa an xac dinh tai san chung hop
nhat ctia 6ng X, ba Y 1a 1,8 ty dong. Theo
tinh hudng trén, 6ng X bi Toa an két an vé
hanh vihanhhabaY b:?mg ban an co6 hiéu
lyc phap luat, ba Y tuy da biét duoc hanh
vi cia 6ng X hanh ha minh nhung van lap
di chic cho 6ng X hudong thi quyén huong
di san cua 6ng X dwoc “khoi phuc”. Néu
hiéu y chi ciaba Y chi “khéi phuc” quyén
huong di san theo di chiic cua ong X thi
ong X chi nhan dwgc 100 triéu dong theo
di chuc.

(ii) Nguoi lap di chac da biét vé hanh
vi bat xiing ctia nguwoi khong duoc quyén
hwéng di san nhung “van cho ho huwong
di san theo di chiuc” (bf?mg viéc thé hién
y chi cho ho huwong di san thong qua di
chtic) thi ho “van duoc huong di san”
(khoi phuc quyén hudng di san ctia ho
ca theo di chac va theo phap luat néu
ho dong thoi 1a nguoi thira ké theo phéap

2 Khoan 2 Diéu 621 BLDS nam 2015.
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luat). Van tinh hudng ¢ vi du trén, néu
hiéu y chi ctia ba Y “khéi phuc” quyén
huwdng di san cua ong X ca theo di chiuc va
theo phap luat thi 6ng X khong chi nhan
dwoc 100 triéu dong theo di chtic ma con
tiép tuc nhan dwoc phan di san chia thira
ké theo phap luat cing véi ba nguoi con
A, B, C mdi nguoi (1.800 : 2 - 600 - 100) : 4
=50 triéu dong®.

Mbi cach hiéu khac nhau sé dan téi
két qua phan chia di san thtra ké theo di
chtic khac nhau. Do d9, tac gia cho rang
can c6 quy dinh cu thé vé van dé nay.

1.2. Truong hop c6 nguoi thiva ké theo
phdp ludt bi nguoi dé lai di chiic trudt
quyén huéng di san

C4 nhan c6 quyeén lap di chuc dé
dinh doat tai san ctia minh truedce khi chét,
trong do6 c6 quyén trudt quyén hudng di
san cta nguoi thira ké. Viéc truat quyén
huong di san mot nguoi thira k€ nao do
thuong dwgc hiéu theo khoan 1 Diéu 644
BLDS nam 2015 1a nguoi thira ké theo
phap luat* “khdong dwoc nguoi ldp di chiic
cho hwong di san”. Tuy nhién, thuat ngt
“khong dwoc ngueoi Idp di chiic cho hwong di
san” lai thuong dwgc hiéu theo hai nghia.

3 Di san thira k& cua ba Y d€ lai 1a 1/2 di san chung
hop nhét cta vo chong, tirc la: 1,8 ty dong : 2 = 900
triéu dong (tinh huéng gia dinh ba Y khéng dé lai
bat ky nghia vu tai san va chi phi lién quan dén thira
ké nao). Ba Y chi dinh cho anh A huwéng 2/3 di san
la: 900 triéu dong x 2/3 = 600 triéu dong. Ba Y ciing
chi dinh cho éng X hudng 100 triéu dong. Sau khi
phéan chia di san thtra ké theo di chtc cho anh A va
ong X, di san thira ké chia theo phép luét con 900 -
600 — 100 = 200 triéu déng. Hang thira ké thir nhat
cta ba Y gobm 6ng X va 3 nguoi con A, B va C nén
mdi ngudi dugc huong thira ké theo phap luat 1a 50
triéu dong.

+ P61 vai thiva ké theo di chic, viéc nguoi dé'lai di san
chi dinh trong di chic cho ngwroi nao d6 duoc hwong
di san thi nguoi dé sé duoc hudong dong nghia voi
viéc trudt quyén huong di san cia nguoi thira ké theo
di chtic sé khong duwoc dédt ra.
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Nghia tht nhat, nguoi lap di chic néi
1o trong di chuc khong cho nguoi thira ké
theo phap luat nao d6 huong di san. Theo
nghia nay, nguoi thtra ké dé bi nguoi
dé€ lai di chac trudt bo hoan toan quyén
huong di san thtra ké.

Nghia thtt hai, nguoi lap di chuc tuy
khong ndi ro viéc khong cho mot nguwoi
thira k&€ theo phap luat nao d6 huong di
san trong di chuc nhung lai dinh doat di
san cho nhitng ngwoi khac ma khong phan
dinh di san cho ngwoi d6. Theo nghia nay,
do luat chua quy dinh cu thé nén chua thé
dua ra két luan la c6 duoc hiéu la truat
quyén hudng di san nhu trén khong. Co
y kién cho rang, chi can nguoi 1ap di chtc
“khong mudn cho nguoi thiva ké’do hwong di
san cua minh ma khong cin néu ly do” thi do6
chinh la trudt quyén huong di san (cé thé
ghi rd trong di chuc la trudt quyén thtra
ké' hodc khong ghi ro trong di chiic nhung
thuee t& khong cho huong di san...). Y kién
khac cho rang, truat quyén thita ké'1a viéc
nguoi d€ lai di san xac dinh ro trong di
chtic vé viéc khong cho ai duwoc huwong di
san ctia minh (trudt quyén minh thi hay
trudt quyén truc ti€p). Truong hop nguoi
d€ lai di san tuy khong néi ro viéc truat
quyén hwong di san cia mot nguoi thira
ké theo phap luat nhung trong di chuc lai
dinh doat di san cho nhitng nguoi khac
ma khong phan dinh di san cho nguwoi
dé thi goi la trudt quyén mac nhién (truat
quyeén gian tiép hay con goi la trudt quyén
khong dwoc nodi o trong di chuc)’. Tuy
nhién, khong nén xem day la treong hop
trudt quyén thira ké hay “nguwoi thira ké'bi

5 Nguyén Ngoc Dién (2001), Binh ludn khoa hoc vé Thira
ké trong Ludt din sy Viégt Nam, Nxb. Tré, Thanh phd
H6 Chi Minh, tr. 60-68; Tudn Dao Thanh (2014), S6'tay
cong chirng vién quyén thiv hai, Mot s6'van dé cin lwu v khi
cong chitng cdc vin ban lién quan t6i ché'dinh thiva ké'(Sich
chuyén khio), Nxb. Tu phap, Ha Nai, tr. 60-62.

38 Khoahoc Kiémsat

trudt quyén hwong di san” ma la truong hop
“nguoi thira ké'khong dwoc chi dinh trong di
chiic”® hay “nguoi thiva ké'khong dwoc hwong
di san theo di chiic” do khong dwoc nguoi
1ap di chic phan dinh cho bat ky phan di
san nao’. Boi 1€, chi nhitng ngwoi bi truat
quyeén thtra k&€ minh thi méi bi mat hoan
toan quyén huong di san. D6i véi nhitng
ngroi khong dwoc di chtic chi dinh hwong
di san thi van cé thé duoc hudng thira k&
theo phap ludt phan di san lién quan t6i di
chtic bi that hiéu va cac phan di san khac
khong dugc dinh doat trong di chac®.

Do diéu luat chua cé quy dinh cu thé
nén van gay mot s§ vudng mac nhat dinh
trong viéc tinh nhan suat dé xac dinh mot
suat thtra ké theo phap luat’, anh huong
dén qua trinh va két qua phan chia di san
thira ké theo di chuc.

1.3. Truong hop cé nguoi thita ké
khong phu thudc vao noi dung cua di chiic

Theo quy dinh ctia phap luat, nguwoi
lap di chic ¢ quyén chi dinh nguoi thira
k€, truat quyén huong di san ctua nguoi

¢ Nguyén Minh Tuén (2016), Binh ludn khoa hoc BG lugt
Din sy ctia Nuéc Cong hoa xi héi chit nghia Vigt Nam
nim 2015, Nxb. Tu phap, Ha Noj, tr. 916.

7 Pham Van Tuyét, Lé Kim Giang (2022), Nhitng ciu hoi
thwong gdp trong linh viee din sw, Nxb. Tw phap, Ha Noi,
tr. 566; Nguyén Thi Tra My (2015), “Quyén ctia nguoi
lap di chiic theo phdp ludt Viét Nam hi¢n hanh”, Luan van
Thac si Luat hoc, Khoa Luét, Pai hoc Quéc gia Ha Noi,
Ha N, tr. 48.

8 Lé Minh Hung (Chu bién, 2019), Gido trinh Phdp ludt
Ve tai san, quyén so hitu tai sin va quyeén thira ké; Nxb.
Hong Dtc - Hoi luat gia Viét Nam, Ha Noi, tr. 452-
454; Nguyén Van Ctt, Tran Thi Hué (2017), Binh ludn
khoa hoc B ludt Déin sw ndm 2015 ciia nuwéc Cong hoa xi
hoi chii nghia Viét Nam, Nxb. Cong an nhan dan, Ha
NOi, tr. 962.

? Thé nao 1a nguoi bi trudt quyén huong di san, nguoi
bi trudt quyén huong di san ma thudc biéu 644 BLDS
ndm 2015 c6 duoc tinh 1a nhan suat dé€ tinh mot suat
thtra k& theo phép luat va c6 thé duoc huong thira ké
khong phu thudc ndi dung di chtic khong?
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thira ké theo phap luat. Tuy nhién, theo
biéu 644 BLDS nam 2015, néu nhiing
nguoi thira ké€ khong phu thudc ndi dung
di chtc bao gom cha, me, vg, chong, con
chua thanh nién, con thanh nién mat kha
nang lao dong “khong dwoc nguwoi ldp di
chiic cho hwong di san hodc chi cho hwong
phin di san it hon hai phin ba sudt dé” thi
nguoi thtra k&€ khong phu thudc vao noi
dung ctia di chiic c6 thé vién dan Diéu 644
dé€ doi phan di san t6i thiéu ma minh dwoc
huong bang 2/3 ctia mot suat thira k& theo
phép luat néu di san duoc chia theo phap
luat (véi diéu kién chdp nhan di san theo
phap luat).

Theo khoan 1 Diéu 644 BLDS nam
2015, cum ttr “khong dwoc nguwoi ldp di chiic
cho hwong di san hodc chi cho hwéng phin
di san it hon hai phiin ba sudt dé” cho thay,
diéu luat chi dé cap dén viéc nguoi lap di
chtc thé hién y chi trong viéc dinh doat
tai san trong di chtuc. Tuy nhién, treong
hop nguoi thira k€ khong duwoc nguoi lap
di chtic cho huong di san nhung lai dwoc
huong thira ké theo phap luat it hon 2/3
suat thira ké theo phap luat thi dung cum
tee “chi cho hwong it hon hai phin ba suit
thira ké'theo phdp ludt” khong phu hgp ma
phai dung “chi dwegc hwong it hon hai phin
ba suit thira ké"theo phdp ludt” mai chinh
xdac cho trueong hop nay, béi nguoi thira
k& duwoc hudng thira ké theo phép luat
“1t hon hai phin ba mot sudt thira ké" theo
phdp ludt” lai la sy thé hién y chi cua Nha
nuwdc’. Trong hoat dong tuw van phéap
luat va hoat dong xét xt van ap dung
quy dinh phap ludt nay véi tinh than la
chi khi nao nguoi thtra ké tai Diéu 644
BLDS ndam 2015 & mot trong hai hoan
canh: Thuc t€ khong dwoc nguoi lap di

10 Tran Thi Thu Hang, “Ban vé quy dinh nguoi thita
k& khong phu thudc vao ndi dung cta di chtic trong
BLDS nam 2015”, Tap chi Nghé lugt, s6 5, 2021, tr. 3-4.
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chiic cho huong thira ké hodac da duwoc
huong (hoac theo di chiic hoac theo phap
luat hodc theo ca di chic va theo phap
luat thi cdng ca hai phan di san nay lai)
nhung chua du 2/3 gia tri cia mot suat
thira ké theo phép luét thi chia cho ho dé
ho hudng du 2/3 cua mot suat thira ké
theo phap luat. Diéu nay cho thay chua
c6 s thdng nhat gitra ly luan va thuyec tién
trong noi dung diéu luat.

Viéc trich trir tir phan di san nao dé
bu cho ky phan cua nhitng nguoi thira ké
khong phu thudc vao noi dung di chuc
chwa duwoc phdp luat quy dinh'. Phan
chia di san thtra ké theo di chtic ma co su
xuat hién cua nguoi thira ké khong phu
thudc noi dung di chiic can cht y phan di
san thira k& theo di chtic ¢6 thé' bi cat giam
d& dam bao ky phan bat budc ctia nhitng
nguoi thtra ké khong phu thudc ndi dung
di chuc'™

1.4. Truong hop cé nguoi thira ké maéi

Khoan 1 Diéu 662 BLDS nam 2015
khong quy dinh cu thé nguoi thira k€ moi

11 Cé bao nhiéu nguoi thira k&€ khong phu thudc
ndi dung di chuc thi c6 bay nhiéu phan di san duoc
hwéong khong phu thudc noi dung di chtic, khong co
phan di san duoc huong khong phu thudc ndi dung
di chtic gop chung cho tat ca nhiing nguwoi thu huong.
2 Pa s6 cac tac gia ung hd quan diém phan con thiéu
cua nguoi thira ké theo Diéu 644 BLDS ndm 2015 chi
trich ttr phan di san ma “nguoi thira ké duoc hudng
theo di chiuc” va “twong tng véi phan vuot trdi so
véi sudt thira ké theo luat ma ho duwoc huong”. Néu
theo quan diém nay, truong hop cd sy xudt hién
cua nguoi thira ké khéng phu thudc vao noi dung
di chtic nhung phan di san thira k€ theo di chtic cia
tirng nguoi hudng di san theo di chic it hon mot suat
thira k€ theo phap luét thi di san thira ké theo di chuc
ctia ngudi d6 khong bi cat giam. Pham Van Tuyét, Lé
Kim Giang (2017), Phdp lugt vé thira ké'va thuc tién gidi
quyét tranh chip, Nxb. Tu phap, Ha Noi, tr. 265-267;
Vi1 Thi Lan Huong (2010), Nhirng cin civ xdc dinh di
san thiva ké chia theo di chiic (Sdch chuyén khao), Nxb.
Ha Noi, tr. 72.
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chi la nhitng nguoi thira ké theo phap luat
hay ca nguoi thtra ké theo di chuc cua
nguoi d€ lai di san. Cau hoéi duoc dat ra
la néu sau thoi diém di san da duoc phan
chia méi xuat hién nguoi thira ké theo di
chtc thi nguwoi nay c6 duoc coi la ngwoi
thira k€ maéi hay khong?

Theo khoan 3 Diéu 642 BLDS nam
2015, trong thoi hiéu yéu cau chia di san
ma di san da chia cho nhitng nguwoi thira
ké theo quy dinh cuia phap luat do sau
thoi diém mo thira ké' da khong tim thay
di chtic ctia nguoi d€ lai di san, nay da
tim thdy di chic ma nguoi thira k& dugc
chi dinh trong ndi dung di chic yéu cau
chia di san theo ding ndi dung do6 thi sé
thuwc hién viéc chia lai di san theo di chtc.
Cé y kién cho rang, trong truong hop
nay “ho khong phdi la nguwoi thiva ké'méi ma
la nguwoi thiva ké&'da dwoc nguoi ldp di chiic
xdc dinh trieoc”.

Clng twong tw nhw vay, gia thiét
nguoilap di chtc cé thé chi dinh cho nguoi
sinh ra va con séng sau thoi diém nguoi
dé lai di san chét ma “thanh thai sau”
thoi diém nguoi d€ lai di san chét (nhw
treong hop con sinh ra bang ky thuat ho
tro sinh san phu hop vdéi y chi ctia ngwoi
lap di chuc, phtt hgp véiy chi ctia cha, me
nguoi do, khong trai phap luat...), di san
da dwgc phan chia nhung chwa hét thoi
hiéu thtra ké theo Diéu 623 BLDS nam
2015, thi cling nén giai quyét phan chia
lai di san thira ké nhw cin ct¢ tai khoan 1
Diéu 662 ndi trén. Tac gia ciing cho rang,
con sinh ra bang phuong phap khoa hoc
dwoc du liéu trong treong hop nay cling
khong phai la ngwoi thira k€ méi ma 1a
nguoi thira ké duoc nguoi dé€ lai di san
xac dinh trudc trong di chic. Nguwoi thira
ké theo di chuic da duwgc néu trong di chuc

13 Pham Vén Tuyét, Lé Kim Giang (2017), tldd, tr. 361.
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nén nhitng nguwoi phan chia di san phai
biét vé nguoi thira k&, do dé khong thudce
treong hop xudt hién nguoi thira ké moi.

Tuy nhién, kha nang xuat hién nguoi
thtra k€ méi van c6 thé xay ra trong treong
hop co di chuc, va khi phai phan chia lai
di san, phan di san thtra k& da duoc chia
cho ting nguoi thtra ké theo di chuc sé
thay doi trong treong hop c6 nguoi thira
k& khong phu thudc ndi dung di chic. Vi
du, nguoi d€ lai di san di chdac cho mot
s0 nguoi cu thé toan bo tai san cua minh
va nhitng nguoi nay da chia di san theo
di chac ma khong biét ai la nguoi thira
k& khong phu thudc vao noi dung cta
di chac. Do d6, khi nguoi thira ké khong
phu thudc vao ndi dung di chiic xuat hién,
ching ta phai 4p dung quy dinh trén'.
BLDS nam 2015 khong néu ra khai niém
thé nao la nguoi thtra k&€ médi, ho gom
nhitng ai, do d6 cling gay ra nhitng kho
khén trong viéc tuyén truyén, phd bién,
gido duc phap luat va trong thuc tién xét
Xtr.

Khi nguoi thira ké mai xuat hién, néu
nhitng ngwoi thira ké da nhan tai san la
tién thi viéc phan chia di san lai khong gap
kho khdn, nhung néu tai san 1a hién vat
ma thuc hién viéc phan chia lai thi trong
nhiéu treong hop khong thé thuc hién
duoc, hodc nguoi thira k€ nhan hién vat
do6 da ban hodc cho hién vat d6 cho nguoi
khéc (nguoi thit ba so voi quan hé chia di
san thtra ké)". Do d¢, trong truong hop
xuat hién nguoi thtra k€ mai, thi khong
thuc hién viéc phan chia lai di san bang

4P Vian Dai (2016), Luét Thira ké'Viét Nam - Ban dn va
binh ludn ban dn, Sich chuyén khio, Tap 2, Nxb. Chinh
tri Quéc gia, Ha Noi, tr. 541.

5 Hoang Thé Lién (Chu bién, 2010), Binh ludn khoa
hoc Bg ludt Dan sy nam 2005, Tap 3, B6 Tw phap, Vién
Khoa hoc phap ly, Nxb. Chinh tri Qudc gia, Ha Noi,
tr. 135.
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hién vat, nhung nhing nguoi thtra ké
da nhan di san cung phai thanh toan cho
nguoi thira k€ mdéi mot khoan tién twong
duwong véi ky phan thira ké theo luat ma
nguroi d6 duoc hudng tai thoi diém chia
di san thtra ké. Khoan tién ma mdi nguoi
thita k€ phai thanh todn cho nguoi thira
k& mdi tuwong ting véi phan di san ma ho
da nhan, trir treong hop gitta ho cé thoa
thuan khac.

Tuy nhién, cé y kién khac cho rang,
nén chang khi xac dinh nguoi thtra ké
moi xuat hién sau khi dwoc Toa an cong
nhan thi Toa an nén dinh gia, chia lai tai
san thtra ké. Boi 1€, viéc khong chia lai
hién vat ma chi chia bang tién dan téi
sit khong cong bang cho nguoi thira ké
moi vi gia ca thi treong sau nay c6 thé
bi trueot gid, nguoi thira ké€ méi khong co
quyén st dung tai san néu tai san la hién
vat ciing nhu hoa loi, loi tttc sinh ra tte
tai san d6 (thu hoach cam & vuon cam,
hay tién thué nha néu tai san thira k€ ma
nguoi chét dé€ lai la bt dong san dang
cho thué)'®. Ngoai ra, c6 nhitng treong
hop, ngoai nhitng gia tri vé vat chat, tién
bac ma nguoi thira k€ méi duoc hudng,
trén thuc t&€ d6i voi phan 16n nguoi thira
ké, cac hién vat la di san thwra k& ngoai
gid tri kinh t€ con ¢d y nghia tinh than
khoé c6 thé dinh gia, tham chi la khong
c6 gi thay thé duoc. Vi du nhu d6 dac
mang ddu an ky niém ctia nguoi da
khudt, phan dién tich trong can nha
ma ca gia dinh da sinh sdng va chia sé
budn vui qua nhiéu nam thang... Trong
nhitng treong hop nay, viéc yéu cau cta
phap luat vé viéc dinh gia tai san thtra
ké dé thanh toan cho nguoi thira ké€ madi
tai thoi diém chia di san thtra k& la co

16 Nguyén Bich Ngoc (2014), “Phén chia di sin thiea ké’

trong truong hop c6 nguoi thira ké'méi”, Khéa luan tot
nghiép, Truong Dai hoc Luat Ha No6i, Ha N§i, tr. 40-41.
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phan cting nhac va ap dat. Do d6, can
phai chia lai bang hién vat, néu khong
it nhat cling phai chia lai bang tién tai
thoi diém thanh todn (thay vi thanh toan
bang tién tai thoi diém chia di san thira
ké&). O Phép, viéc phan chia di san c6 thé
bi v0 hiéu néu mot trong nhitng nguwoi
thira ké bi bd sét. Tuy nhién, nguoi thira
ké bi bo soét cod thé yéu cau duge nhan
phan ctia minh bang hién vat hoéc bang
gia tri ma khong vo hiéu viéc phan chia
di san (Diéu 887-1 BLDS Phap).

2. Mot s6 kién nghi hoan thién quy
dinh cta phéap luat vé phan chia di san
thira ké theo di chiic trong mot s6 truong
hop dac biét

2.1. Vé phin chia di sdn thita ké theo
di chilc ma cé nguoi thira ké' khong duoc
quyén huong di san theo Diéu 621 B9 ludt
Dan sy nam 2015

Theo khoan 2 Diéu 621 BLDS nam
2015, nhitng nguoi khong duwoc quyén
hwong di san theo khoan 1 Diéu 621 “vidn
dwogc hwong di san, néu nguoi dé’lai di san da
biét hanh vi ciia nhitng ngudi dé, nhwng vin
cho ho hwdéng di sdn theo di chiic”. Tuy nhién,
diéu luat khong ro rang, nguoi lap di chic
da biét vé hanh vi bdt xténg ctia nguoi
khong dwoc quyén huwong di san theo
khoan 1 Biéu 621 BLDS nam 2015 nhung
“van cho ho huong di san theo di chic”
thi ho chi “khoi phuc” quyén hudng di
san theo di chic hay “khoi phuc” quyén
hwong di san ndi chung (ca theo di chuc
va theo phap ludt treong hop ho dong
thoi 1a nguoi thira ké theo phap luat).

Y kién thit nhat cho rang, y chi cta
nguoi lap di chtc c6 vai tro “khoi phuc”
quyén hudng di san, “cd nhan trong mot s
hoan canh phdp ludt quy dinh bi twéc quyén
hwéng di sin co thé' dwgc ngueoi 1dp di chiic
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quyét dinh cho tiép tuc hwong di san”".
Nguoi khong duoc quyén hudng di san
“co kha niang diwgc logi triv theo y chi cua
nguoi dé’'lai di san”'8. Theo y chi ctia nguoi
dé€ lai di san, quyén hudng di san cua
nguoi khong dugc quyén huwong di san
duoc “khoi phuc” nhung mitc d¢ dén dau
lai chura that su 10 rang.

Y kién thit hai cho rang, nguoi lap di
chtic sau khi da biét dwoc cac hanh vi bat
xtng ctia nhing nguoi bi tudc quyeén
huwdéng di san theo quy dinh tai khoan 1
Diéu 621 “nhung vin thé'hi¢n y chi cho hwéng
thi nguoi nay chi diegc hwong di san theo di
chiic”. Nguoi lap di chiic ¢6 quyén tha thi
nhung “chi 6 thé'loai triv cic hé¢ qua cua tinh
trang khong cé quyeén hwong di san doi voi thira
ké'theo di chiic: Néu ¢ mgt phin di san khong
duwegc dinh doat bang di chiic, phiin dé sé duegc
chuyén cho nhitng ngueoi thira ké'theo phdp lugt
ma trong s6 ho khong cé nguoi ¢ trong tinh
trang khong cé quyén hieong di san”.

Tac gia ung ho y kién th hai. Nguoi
khong duoc quyén hudng di san (nguoi
thira ké bi tudc quyén huong di san) la
nhitng ngwoi ¢ hanh vi vi pham phap
luat, vi pham thuan phong my tuc, trai
luan thuong dao ly va xam pham nghiém
trong dén nguoi dé€ lai di san, vi pham
nguyén tac tu do, tw nguyén ctia chu thé
trong thira k€. Phap luat khong cho nhiing
nguoi nay huong di san. Tuy nhién, phap
luat ludn ton trong va dé cao quyén tuy
quyét ctaa chu thé trong quan hé dan su
noéi chung va thira k€ noi riéng. Truong
hop nguoilap di chiic tuy biét nhitng hanh
vi khong xttng dang dugc nhan di san cta

7 Pd Van Dai (2016), tldd, tr. 184-185.

18 Pham Van Tuyét, Lé Kim Giang (2022), tldd, tr. 567.

9 Phung Trung Tap (2008), Lugt thira ké" Vigt Nam,
Nxb. Ha N6i, 2008, tr. 29.

2 Nguyén Ngoc Dién (2001), Binh lugn khoa hoc vé
thira ké'trong Ludt Ddn sy Viét Nam, Nxb. Tré, tr. 57.
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nhitng nguodi nay nhung van thé hién y
chi cho ho huwong di san theo di chuc thi
ho van dwoc huong di san. Tuy nhién, y
chi dinh doat ctia nguwoi lap di chtic chi ¢6
thé “khoi phuc” quyén huong di san theo
di chtic cia nhitng ngwoi nay theo nguyén
tac tu do di chtic nhung khong tuyét d6i.
Nhu vay, trong treong hop nguoi lap di
chtic biét vé hanh vi bat xting ctia nguoi
khong duwoc quyén huong di san nhung
van thé hién y chi cho ho huwong di san
theo di chuc (do tinh cam, tinh nghia, long
nhan ai, long vi tha...) thi ho van duoc
hwong di san thira ké theo di chtic; néu ho
dong thoi la nguoi thira ké theo phap luat,
sau khi phan chia di san theo di chtic van
con phan di san khong duoc dinh doat
theo di chuc thi ho khong duoc nhan tiép
phén di san chia thira k& theo phap luat.
Phép luat Trung Qudc va phép luat Phap
cting c6 nhiing quy dinh cu thé vé van dé
nay?. Do d6, khoan 2 Biéu 621 BLDS nam
2015 ¢ thé stra d6i nhw sau: “... 2. Nhitng
nguoi quy dinh tai khodn 1 Diéu nay vin
dwoc hwong di san theo di chiic, néu ngueoi dé
lai di san dad biét hanh vi ciia nhitng nguwoi do,
nhing van cho ho hwdng di san theo di chiic”.

2t Trong phép luat Trung Qudc, “néi nguoi thira ké’
thudc truong hop pham toi giét ngueoi dé'lgi di san thi
twéc quyén hwong di san la tuyét doi, sw tha thiv tir phia
ngudi dé’lai di san khong cho phép khoi phuc quyén hwdng
di san” (JurisClasseur Droit comparé, Fas. 25 (Chine),
2010, phan s& 21 (Dan theo D3 Van Dai (2016), Lugt
Thira ké"Vi¢t Nam - Ban dn va binh ludn bdn dn, Sich
chuyén khdo, Tdp 1, Nxb. Chinh tri Qudc gia, Ha Noi,
tr. 185). Trong phap luat ctia Phap, tinh trang khong
c6 quyén huwong di san chi 6 tac dung thu tiéu quyén
thira k€ theo phap luat; mudn twdc bod cac quyeén loi
cua duong su trong di san di chuyén theo y chi,
nhitng nguoi ¢6 lién quan phai tién hanh cic thu tuc
huy bo téng cho va di tdng theo cac quy dinh riéng
(Nguyén Ngoc Dién (2001), Binh ludn khoa hoc vé thira
ké'trong Ludt Din sw Vigt Nam, Nxb. Tré, tr. 57).
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2.2. Vé phin chia di san thita ké theo
di chiic ma c6 nguoi thita ké theo phdp
lugt bi nguoi dé lai di chiic trudt quyén
huong di san

Viéc trudt quyén huong di san mot
nguoi thira ké theo phép luat nao dé duoc
quy dinh 1a mét quyén cta nguoi dé lai di
chac. Tuy nhién, phap luat lai chwa dwoc
quy dinh cu thé treong hop nao thi duoc
coi la trudt quyén hudng di san, viéc trudt
quyén co6 phai néi r6 trong di chtc khong,
c6 coi nguoi thira k€ theo phap luat khong
dwoc huwong di san khi nguoi lap di chic
da phan dinh hét tai san cho nhiing nguoi
thira k€ khac la bi trudt quyén hudng di
san gian ti€p khong hay viéc trudt quyén
sé anh hwong dén tu cach nguoi thira ké
nhu thé nao.

Vé truat quyén thwra k€, Quyén VI
Thtra ké Bo luat Dan sy va Thuwong mai
Théi Lan danh han 02 diéu luat riéng biét
(biéu 1608 va biéu 1609) dé quy dinh.
Theo d¢, ca trudt quyén minh thi va truat
quyén mac nhién déu dugc coi la bi truat
quyén thtra k&, “khi mot nguwoi da chia hét
tdt cd tai sin cia minh bang di chiic, thi tat
cd nhirng nguwoi thira ké"theo phdp ludt cia
nguwoi do, ma khong phai la nhitng ngueoi
dwgc thira hwong theo di chiic, diwegc coi la
bi trudt quyén thira ké”. Trong d6, d6i v6i
trudt quyén minh thi, nguoi dé€ lai tai san
phai tuyén bd rd rang y dinh cua minh
bang di chtic hodc bang van ban trinh
cho vién chirc c6 tham quyén; tén tudi
cua nguoi thira ké theo phap luat bi truat
quyén thtra k€ phai ghi rd6. Tuy nhién,
phap luat thwa ké Viét Nam hién hanh
chi c6 quy dinh cho ngwoi lap di chuc ty
dinh doat trudt hodc khong trudt quyén
thira ké cua nguoi thira ké theo phap luat
ma khong c6 quy dinh vé “truat gian ti€p
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quyeén thtra ké€”?. Phap luat nén quy dinh
rang chi coi 1a bi trudt quyén néu trong
di chtic nguoi d€ lai thira ké da noi rd la
trudt quyén huong di san cia mot nguoi
nao do.

Nguoi bi trudt quyén huwong di san
bao gio cling 1a nguoi thira ké theo phap
luat ctia nguoi trudt quyén nén nguoi da
bi trudt quyén hudng di san (dwoc ndi rd
trong di chdc c6 hiéu luc toan bo hoac
c6 mot phan vo hiéu nhung khong anh
hwong dén hiéu luc cua viéc trudt quyén
huwdng di san) thi khong con la ngwoi
thita k€ theo phap luat ctia nguoi da
trudt quyén®. Tuy nhién, d€ dam bao cac
van dé dao dtc va luan ly, bon phan cua
nguoi lap di chic véi mot s6 nguoi thira
ké theo phap luat cua ho, quyén dinh
doat cua nguoi trudt quyén bi han ché
trong truong hop nguoi thira k€ bi truat
quyeén la nguoi thira ké khong phu thudc
vao noi dung di chtc. Do d¢, cé y kién
cho rang, nguoi thira k& bi trudt quyén
huong di san khong duwoc hwdng di san
trong moi truong hop, trit nguoi thira ké
khong phu thudc vao ndi dung di chuc,
nghia la ngwoi bi trudt quyén hudng di
san ma khong thudc Diéu 644 BLDS nam
2015 sé la mot trong nhitng treong hop
khong duoc tinh la nhan suat dé€ tinh
mot suat thira k€ theo phap luat (bi mat
quyén huwong di san thtra ké theo di chic
1an theo phép luat); nguoi bi trudt quyén
hwong di san ma thudc Diéu 644 sé duoc
tinh la nhan suat dé tinh mot suat thura
ké theo phap luat va c6 thé duwoc huong
thtra ké khong phu thudc noi dung di
chuc*. Tac gia ung ho quan diém nay.

2 Phung Trung Tap (2008), Ludt thira ké' Viét Nam,
Nxb. Ha Noi, 2008, tr. 156.

» Pham Van Tuyét, Lé Kim Giang (2017), tldd, tr. 262;
Pham Van Tuyét, Lé Kim Giang (2022), tldd, tr. 582.

% Pham Van Tuyét, Lé Kim Giang (2022), tldd,
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Nhuw vay, khoan 1 biéu 626 BLDS
nam 2015 c6 thé stra d6i nhw sau: “Nguroi
lap di chiic c6 quyén sau ddy: Chi dinh nguoi
thiea ké; trudt quyén hwong di san cua nguoi
thiea ké” theo phdp ludt. Viéc trudt quyén
hwong di san ciia nguoi thira ké phdi dirgc xdc
dinh r6 trong di chiic”. Pong thoi, bd sung
vao Diéu 613: “Ngquoi thira ké'la cd nhin
bi trudat quyén hwong di san la nguoi khong
dwgc nguoi ldp di chiic cho hwong di san va
phdi diegc xic dinh 1o trong di chiic”, bd sung
thém khoan 3 Diéu 621: “3. ... Nquoi thira
ké'theo phdp ludt cuia nguwoi dé'lai di san khong
dwgc quyén hwong di san néu da bi nguoi do
trudt quyén hwong di sin bang mot di chiic
co hi¢u lyc phdp ludt. Nguoi bi trudt quyén
hiwong di san ma khong thugc Diéu 644 BLDS
nam 2015 sé la mot trong nhirng trieong hop
khong dwoc tinh la nhin sudt dé’tinh mgt sudt
thira ké"theo phdp ludt. Nguoi bi trudt quyén
hiwong di san ma thugc Diéu 644 sé duwrgc tinh
la nhdn sudt dé tinh mot sudt thira ké theo
phép ludt va co thé dieoc hieong thiva ké'khong
phu thugc noi dung di chiic”.

2.3. Vé phdn chia di san thita ké theo
di chilc ma c6 nguoi thita ké" khong phu
thudc vao noi dung cua di chiic

Vé di san duoc chia theo phap luat
dé xac dinh 2/3 ctia mot suat thira ké theo
phap luat la “di san” nao, la di san duoc
dinh doat trong di chtic hay la toan bo di
san, Diéu 644 BLDS nam 2015 nén quy
dinh cu thé dé tranh nhiing vuedng mac
tir thuee tién. Cé tac gia kién nghi diéu luat
can dugc stta doi theo huwdéng: “Nhiing
nguoi sau day van dwgc hudng phan di
san bang hai phan ba sudt ctia mot nguoi
thira ké theo phap luat néu di sin duwgc
dinh doat trong di chiic/toan bg di san dwoc
chia theo phap luat, trong treong hop ho
khong dugc nguoi lap di chtic cho huwong

tr. 566, 582.
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di san hodc chi cho hudéng phan di san
it hon hai phan ba suat d6...”». Té4c gia
bai viét cho rz‘“mg, mot suat thira ké theo
phap luat la két qua cua mot phép chia
ma trong d¢6, sd bi chia la tong gia tri “di
san thira ké” méi chinh xéac (bang tong
di san gdc trir di toan bd nghia vu vé tai
san). Nguoi dwoc hwdng di san khong
phu thudc vao ndi dung ctia di chtic dugc
hiéu 1a “néu nguwoi chét khong dé’lai di chiic
thi di san ciia nguwoi nay dwoc chia theo phdp
ludt, theo dé mot sudt thiea ké'theo phdp ludt
dwoc xdc dinh .

Cum tw “khong dwoc ngwoi ldp di
chiic cho hwéng di san hodc chi cho hwong
phin di san it hon hai phin ba sudt dé”tai
khoan 1 diéu luat nay chi dé cap dén viéc
nguoi 1lap di chuc thé hién y chi trong
viéc dinh doat tai san trong di chuc. Tuy
nhién, truong hop nguoi thira ké khong
dugc ngwoi lap di chic cho huwong di
san nhung lai duoc hudng thira ké theo
phap luét it hon 2/3 sudt thira ké theo
phap luat thi dung cum tt “chi cho hwong
it hon hai phin ba sudt thira ké"theo phdp
lugt” khong pht hop ma phai dung “chi
dwgc hwong it hon hai phin ba sudt thiva ké’
theo phdp ludt” mai chinh xac cho truong
hop nay, boi nguoi thtra ké dwoc huong
thira ké theo phdap luat “it hon hai phiin ba
mot sudt thiva ké"theo phdp ludt” lai la sy
thé hién y chi caa Nha nuwéc. “Chi duwoc
hirong” thé hién dugc ban chat, muc dich
cua diéu luat la bat ky truong hop nao
néu nguoi thira k& bat budc duwgc huong
thira ké theo di chtic; theo phéap luat hoac
ca theo di chuc va theo phap luat (thi

% Phan Thi Hong, “Thtra ké khong phu thudc vao noi
dung cta di chtic theo B luat Dan sw nam 2005”7, Tap
chi Nghién citu ldp phdp, s6 1, 2015, tr. 39.

% Phung Trung Tap (2017), “Ludt Din sy Viét Nam -
Binh gidi va dp dung - Lugdt Thira ké'(Sdch chuyén khdo),
Nxb. Ha No6i, Ha Noi, tr. 152.
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cong ca hai phan nay lai) thuc t&€ dwoc
huwéng di san it hon 2/3 mot sudt thira
ké theo phap luat thi sé duoc hwong du
2/3 mot sudt theo phap luat”. Do d6, nha
lam luat can thay thé tir “chi cho” bang
“chi dwoc” tai khoan 1 Diéu 644 dé diéu
chinh bao quat dwoc tat ca cac truong
hop, tic 1a nguoi thira ké theo Diéu 644
BLDS nam 2015 duwoc hwdng di san theo
di chtic hoac/dong thoi theo phap luat
ma it hon 2/3 mot suéat thira ké theo phap
luat thi dwoc huong da 2/3 mot suat thira
ké theo phap luat.

Nhu vay, khoan 1 Diéu 644 BLDS
nam 2015 c6 thé dwoc stta nhuw sau: “1.
Nhitng nguoi sau day van duwgc hudng
phan di san bang hai phan ba suét cta
mot nguoi thira ké theo phdp luat néu
di sin thira ké’dwoc chia theo phap luat,
trong treong hop ho khong dwoc nguoi
lap di chuc cho huong di san hoac chi
dirgc hwong phan di san it hon hai phan
ba sudt do: ...".

2.4. Vé phin chia di san thira ké theo
di chiic ma c6 nguoi thita ké'madi

BLDS nam 2015 chi dwa ra quy dinh
trong truong hop xudt hién nguoi thira
k& méi thi phan chia di san nhu thé nao
ch khong néu ra khai niém thé nao la
nguoi thitra k€ mdi, ho gobm nhiing ai...
Mdc du trong mot sd sach chuyén khao
cling c6 dé cap téi van dé nay, nhung
BLDS la van ban dau tién ma nguoi dan
ti€p can, viéc khong quy dinh cu thé dinh
nghia ngwoi thira k€ méi cling sé gay kho
khdn trong viéc tuyén truyén, pho bién
phap luat téi nguoi dan va trong thuc
tién xét xtr. Do d6, BLDS nén c6 mot dinh
nghia vé nguoi thtta k&€ moéi trede khi

2 Tran Thi Thu Hf?mg, “Can xac dinh chinh xac
nhitng diéu kién ctia nguoi thira k& bat budc trong
giai quyét tranh chap vé thira k&”, Tap chi Nghé ludt,
6 10, 2020, tr. 11-12.
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quy dinh dén viéc phan chia di san trong
treong hop c6 nguoi thira k€ méi. Theo
do, nguoi thira k€ mai chi cd thé la nguoi
thita k€ theo phap luat hodc nguoi thira
k& khong phu thudc vao ndi dung cta di
chic va nhitng nguoi nay xudt hién sau
khi phéan chia di san. Nhitng nguoi tién
hanh chia thtra k&€ khong biét su hién
dién ctia nguoi thira ké€ méi. Néu nhiing
nguoi tién hanh chia di san biét ro mot
nguoi thira k€ nhung c¢6 tinh khong noi
ra sy that thi day khong thudc truong
hop “xudt hién nguoi thita k€ méi” nén
khong ap dung quy dinh nay ma phai ap
dung quy dinh khac trong ttng nhw quy
dinh vé giao dich trai dao dirc xa hoi dé
giai quyét moi quan hé gitta nhitng ngwoi
thira k& khi nhitng nguoi tham gia vao
viéc phan chia di san ¢ tinh ndi khong
dung sy that véi cong ching vién hay
quy dinh vé bao vé nguoi tht ba ngay
tinh d€ bao vé nguoi thit ba trong hoan
canh trén®. Nguoi thtra ké theo di chiac
xudt hién sau khi phan chia di san khong
phai la nguoi thita k€ méi ma la nguoi
thira k& da duwgc nguoi 1ap di chac xac
dinh trudec.

Theo khoan 1 Diéu 662 BLDS nam
2015, trong treong hop xudt hién nguoi
thtta k&€ mdi thi khong thuc hién viéc
phan chia di san bang hién vat nhung
nhing nguoi thita k&€ da nhan di san
phai thanh toan cho nguoi thira ké méi
mot khoan tién twong tng da nhan tai
thoi diém chia thtra k€, trit trwong hop
c6 thoa thudn khac. Tuy nhién, c6 y kién
lai cho rang viéc phan chia lai theo quy
dinh cua khoan 1 Diéu 662 nhu vay la
“khong cong bing cho nguoi thira ké mdi,
cin phdi chia lgi bang hién vit néu khong
it nhdt ciing phdi bang tién tai thoi diém

2 P Van Dai (2016), tidd, tr. 537.
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thanh todn”®. Vé van dé nay, tac gia ung
ho quy dinh tai khoan 1 DBiéu 662 BLDS
nam 2015, viéc thanh todn cho nguwoi
thira k&€ mdi nén 14y gia tri tai thoi diém
chia thira k€' la phu hop™®. Giai phap nay
giap on dinh hoan canh phap ly duoc
hinh thanh ttr viéc phan chia di san, gitup
bao vé dugc nguoi thit ba (so véi quan
hé thtra k€) khi nguoi nay tién hanh giao
dich véi nguoi da duwgc chia bang hién
vat, dam bao duwoc quyén loi tdi thiéu
cua nguoi thitra k&€ moi. Tat nhién, véi
giai phap nay, nhitng nguoi thira ké méi
chi dwgc nhan phan cua minh bfmg gia
tri ma khong cd quyén yéu cau nhan
thtra ké’bf?mg hién vat.

Nhuw vay, khoan 1 biéu 662 BLDS
nam 2015 c6 thé duoc bd sung nhu sau:
“1. Ngquoi thiva ké'méi la nguwoi thira ké’theo
phap ludt hodc ngueoi thiva ké'khong phuy thugc
vao ngi dung cua di chiic xudt hién sau khi
phan chia di san va nguwoi phan chia di sin
khong biét dén nhitng nguoi nay trwdc khi
phan chia di san...” /.
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