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1. Dat van dé

Nghi quyét s6 27-NQ/TW ngay
09/11/2022 Hbi nghi lan thit sdu Ban Chap
hanh Trung wong Dang khoéa XIII vé
tiép tuc xay dung, hoan thién Nha nudc
phap quyén xa hdi chu nghia (XHCN)
Viét Nam trong giai doan moi da chi
ro mot trong cac muc tiéu trong tam la
“Hoan thién co ché kiém sodt quyén lyc nha
niedc, ddy manh phong, chong tham nhiing,
tieu cuc”'. Két luan sd 12-KL/TW ngay
06/4/2022 cua Bo Chinh trj vé tiép tuc tang
ceong sit lanh dao cua Bang d6i véi cong
tac phong, chong tham nhiing, tiéu cuc
cting da néu ro: “Co ché, chinh sdch, phip
ludt trén nhiéu linh vwc vin con so hd, bt

! Tiéu muc 2, Muc III Nghi quyét s6 27-NQ/TW ngay
09/11/2022 Hoi nghi lan tht sdu Ban Chdp hanh
Trung wong Dang khéa XIII vé tiép tuc xdy dung,
hoan thién Nha nuwéc phap quyén XHCN Viét Nam
trong giai doan mai.

S 07 - 2023

cdp, chwa ngan chdan hiéu qud tham nhiing,
lang phi”. Nhitng chu truong, quan diém
trén cho thdy, d€ nang cao hiéu qua hoat
dong phong, chong tham nhiing thi mot
trong cac nhiém vu quan trong la can tiép
tuc nghién ctru dé€ hoan thién chinh sach
va phap luat lién quan dén phong, chdng
tham nhiing. Bai viét nay goi m& nhiing
dinh hudng nghién cttu hoan thién ly luan
vé chinh sach hinh sy xt ly cac t6i pham
tham nhting va hoan thién quy dinh vé
cac toi pham tham nhiing nham gép phan
nang cao hiéu qua phong, chong cac toi
pham nay trén thuec tién.

2. Dinh huwdéng nghién ctu chinh
sach hinh sy vé x& 1y cac tdi pham tham
nhiing

Chinh sach hinh sw la “Hoc thuyét

* Email: Huutrangstran@hou.edu.vn
Phé Gido su, Tién si, Khoa Ludt hoc, Truong Dai
hoc Da Lat

KhoahocKiémsat 3



NHUNG PINH HUONG NGHIEN CUU LYLUAN VE...

quoc gia vé phong ngiva va dau tranh voi tinh
hinh t3i pham dwoc thé'hién trong cdc vin ban
quy pham phdp ludt twong 1tng”?. Theo quan
diém nay, chinh sach hinh sw c6 quan hé
mat thiét véi tu tuong phap luat; trong
do, tu tuwdng phap luat chinh la co sd, nén
tang ctia chinh sach phap luat hinh sw. Vi
vay, nghién cttu chinh sach hinh sy vé xu
ly cac toi pham tham nhiing treedc hét phai
nghién ctru hé te tedong phap luat, boi do
la co s, nén tang ctia chinh sach hinh sy
vé xtr ly cac tdi pham tham nhiing.

2.1. Dinh hudéng nghién citu vé hé tw
tuong phdp ludt

Hé tu tuwong phap luat la mot bo
phan cua hé tu twéong qudc gia, la co so,
nén tang cta hé thong phap luat va chinh
sach phdp ludt ndi chung’, cua hé thong
phap luat hinh s, chinh sach hinh sy noi
riéng, trong dé cd chinh sach hinh su vé
xtt ly cac toi pham tham nhiing. Tu tuong
phap luat Ia bd phan cta y thitc phap luat
duwoc hinh thanh tir nhitng quan diém,
quan niém va hoc thuyét phap luat thinh
hanh trong xa hoi, phan anh, luan giai cac
khia canh khac nhau ctia doi song xa hoi.
Tu twdng phap luat “la diéu kién dé nhin
thitc khoa hoc phdp 1y, la co s6 dé'xdy dung va
hoach dinh chién lwgc, chinh sich phit trién
phdp ludt trong tirng thoi ki”.

Nghién ctru vé tu tuwong phap luat
trede hét can lam ro tu tuwong phap luat
chinh théng va tw twong phap luat khong
chinh théng dang ton tai trong xa hoi. Tw
twong phap luat chinh thong chinh la cac
quan diém, quan niém, hoc thuyét phap
luat duoc luc lwgng thong tri trong xa hoi
thtta nhan, truyén ba rong rai, cong khai

2 V& Khanh Vinh, Chinh sdch phdp ludt, Nxb. Khoa hoc
xa hoi, 2020, tr.413.

3 Vo Khanh Vinh, tldd, tr.69.

* Nguyén Minh Doan, Tu twdong phap luat, Tap chi
Ludt hoc, s6 5/2010, 2010, tr.3-9 (5).
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trong xa hoi mot cach chinh théng, mang
tinh ap ddt trong xa hoi va la tién dé truc
ti€p cho viéc xay dung, thuc hién va ap
dung phap luat trong mot qudc gia, vung
lanh thé. Tu twong phap luat khong chinh
thong 1a cac quan diém, quan niém phap
luat khong dwoc luc lwgng thong tri thira
nhan va do d6 thuong khong c6 diéu kién
dwgc phd bién va chuyén hda thanh cac
quy dinh phap luat®. Viéc nghién ctru dé
lam rd hon, cu thé hon, sdu sic hon tw
twdng phap luat chinh thong, phan biét
vOi cac tu tuwong phap luat khong chinh
thong, tir d6 bao dam tién dé ving chac
cho viéc nghién cttu, xay dung, thiec hién
va ap dung phap luat néi chung, trong xt
ly cac tdi pham vé tham nhiing ndi riéng.
Tu twong phap ludt chinh thong
thuong biéu hién trong cac chinh sach va
cac quy dinh ctia phap luat hién hanh. Tw
twdng phap luat chinh thong ¢ nudc ta
chinh 1a hé tu twong cua bang Cong san
Viét Nam ma hat nhan la Tw tuwéng H6
Chi Minh vé nha nudc va phap luat. Dang
da xac dinh: “Bdo vé nén tang tw tuwong
cua Ddng la bdo vé Ding, bdo vé Cirong linh
chinh tri, dwong 161 lanh dgo cua Dang; bdo
v¢ Nhan dan, Nha nwoc phip quyén xa hgi
chii nghia Viét Nam; bdo vé cong cudc doi mai,
cong nghiép hoa, hién dai héa dat nwoc va hoi
nhdp quoc té; bao vé lgi ich qudc gia, dan tdc;
Qiir gin moi trwong hoa binh, 6n dinh dé phadt
trién dat nwoc”®. Tu twong HO Chi Minh vé
nha nuwdc va phap ludt chinh 1a nén tang
tw twong, nén tang ly luén cho tién trinh
xay dung va hoan thién Nha nuwdc phap
quyén XHCN Viét Nam. Cuong linh xay
dung dat nudc trong thoi ky qua do 1én

5 Nguyén Minh DPoan, tldd, tr.3-9 (3).

¢ B6 Chinh tri (2018), Nghi quyét s6 35-NQ/TW ngay
25/10/2018 vé “Tang cwong bao vé nén tang tw tuong
cua Bang, dau tranh phan bac cac quan diém sai trai,
tht dich trong tinh hinh méi”.
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chu nghia xa hoi (bd sung, phat trién nam
2011) da xac dinh “Tw twong H6 Chi Minh
la mot hé thong quan diém toan dién va siu
sic vé nhitng vin dé co bdn cia cich mang
Vigt Nam, két qua cua sy van dung va phadt
trién sang tao chii nghia Méc - Lénin vao diéu
kién cu thé cuia nuwéc ta, ké thira va phit trién
cdc gid tri truyén thong tot dep cua dan tdc,
tiép thu tinh hoa vin hod nhan loai; la tai san
tinh thin v cung to I6n va quy gid cua Ddng
va dan toc ta, mai mai soi dweong cho sy nghiép
cdch mang ctia nhan dan ta gianh thing loi™”.
Mot s6 ndi dung co ban trong Tu tudng
chinh théng cta H6 Chi Minh vé nha
nudc va phap quyeén la tu twong 1ay dan
lam gdc, tu twong vé phong, chong tham
0 trong t0 chttc va hoat dong ctia by may
nha nuwdc va te tudng vé xay dung va
hoan thién hé thong phap luat va td chirc
thue hién nghiém minh phap luat®.

Tu twong ldy dan lam goc la luan
diém quan trong hang dau trong Tw twong
H6 Chi Minh vé nha nudc va phap luat.
Nguoi khang dinh “Trong biu troi khong cé
g1 quy bang nhan dan. Trong thé gidi khong
gi manh bing lwc lwong doan két ciia nhin
din”. Tw twéng 1dy dan lam goc ctia Cha
tich H6 Chi Minh la m{t ndi dung can
ti€p tuc nghién cttu d€ van dung tot hon
nita trong cong cudc xay dung, hoan thién
Nha nuwéc phap quyén XHCN Viét Nam

7 Dang Cong san Viét Nam, Vin ki¢n Dai hgi Dai biéu
toan qudc lin thir XI, Nxb. Chinh tri Qudc gia, Su that,
Ha Noi, 2012, tr. 88.

8 Bao dién ti Dang Cong san Viét Nam, Tw tuéng HO
Chi Minh vé Nha nuwéc va phap ludt - nén tang 1y ludn
cho xidy dyng va hoan thién Nha nwéc phip quyén xa hji
chi nghia Viégt Nam, dang ngay 30/11/2021. Nguon:
https://tulieuvankien.dangcongsan.vn/c-mac-
angghen-lenin-ho-chi-minh/ho-chi-minh/nghien-
cuu-hoc-tap-tu-tuong/tu-tuong-ho-chi-minh-ve-nha-
nuoc-va-phap-luat-nen-tang-ly-luan-cho-xay-dung-
va-hoan-thien-nha-nuoc-phap-3784.

 H6 Chi Minh: Toan tap, Tap 10, Nxb. Chinh tri qudc
gia Sw that, Ha Noi, 2011, tr. 453.
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cting nhu trong xtt ly cac tdi pham tham
nhiing noéi riéng trong giai doan hién nay.

Tw twong phong, chong tham 6 trong
t0 chitc va hoat dong cta b may Nha
nudc cling la mot ndi dung co ban trong
tw twong HO Chi Minh. Chu tich H6 Chi
Minh khang dinh: “Tham 6 la hanh dong
xdu xa nhdt, t9i 10i, dé tién nhit trong xd hoi.
Tham 6 la trém cdp ciia cong, chiéin ciia cong
lam ciia tw. No lam hai dén sw nghiép xdy
dwng nwéc nha; hai dén cong viéc cai thign doi
song cuia nhan dan; hai dén dao dikc cach mang
cua nguoi can bg va cong nhan"°. Tw tudng
nay vtra néu rd ban chat, tac hai ctia tham
nhiing, vira lam rd y nghia, su can thiét
phai ddu tranh phong, chong tham nhiing
dé€ bao vé nhiing thanh qua cua cach
mang, cai thién doi séng nhan dan. Day
cting chinh la tién dé dé trau doi dao duc
cach mang, gop phan day lui chta nghia ca
nhan, co hoi, lam trong sach b may nha
nuwdc, gbp phan tao ra nhitng con nguoi
can, kiém, liém, chinh, chi cdng vo tu, hét
long, hét stic vi nudc, vi dan, vi su thanh
cong cua sy nghiép xay dung chu nghia xa
hoi ¢ nudc ta''. Nghién cttu va van dung
tot hon nita tw twong nay trong giai doan
téi van la mot dinh hudng rat can thiét
trong cong cudc ddy manh phong, chéng
tham nhiing vdi quyét tam mai, tinh than
méi ctia Hoi nghi toan qudc tong két 10
nam cong tac phong, chong tham nhiing,
tiéu cuc giai doan 2012 - 2022.

Trong xay dung, hoan thién hé thong

10 H6 Chi Minh: Toan tap, Tap 14, Nxb. Chinh tri
quoc gia Sy that, Ha Noi, 2011, tr. 141.

" Hong Son, Tw twéng H6 Chi Minh vé phong, chong
tham nhiing, lang phi, quan liéu va chong chi nghia cd
nhdn, ddng ngay 23/3/2022 trén Trang Thong tin dién
tk tdng hop ctia Ban Néi chinh Trung wong. Nguon:
https://noichinh.vn/hoc-tap-va-lam-theo-tam-guong-
dao-duc-hem/202203/tu-tuong-ho-chi-minh-ve-
phong-chong-tham-nhung-lang-phi-quan-lieu-va-
chong-chu-nghia-ca-nhan-310750/.
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phép luat va thuc thi phap luat, H6 Chu
tich da d€ lai nhitng tu tuwong 16n vé tw
duy, tdm nhin, ndi dung va yéu cau trong
xay dung va hoan thién nha nudc va phap
luat dan cha. Tt quan diém “Chinh phu
la cong boc cua din vdy. Cdc cong vigc cuia
Chinh phii lam phdi nham vao mot muc dich
duy nhdt la mwu cdu tw do hanh phiic cho
moi nguwoi. Cho nén Chinh phu nhin din bao
Q10 ciing phai dat quyén loi din lén trén hét
thay > Nguoi néu ro tu twong “Phdp ludt
cua ta la phdp ludt thit sw din chu, vi né bao
vé quyén tw do, dan chii rong rdi cho nhan din
lao dong” . Pay la mot tu twdng vo cung
tién bd thé hién ro ban chat dan chu cta
phép luat cing nhu muc dich ctia phap
luat chinh 1a bao vé tdi da cac quyén ty
do, dan cha rong rai cho nguoi dan. bé
bao dam “tit ca quyén lwc nha nwoc thugc
vé nhin din"*, vdn dé quan trong nhat la
phai bao dam nén dan chu XHCN, bao
dam quyén te do dan chu rong rai cho
nguoi dan. Tw twdng dan chu trong hé
thong phap luat ciing nhw trong xt 1y cac
t0i pham vé tham nhiing la mot xu hudéng
van rat can dwoc quan tdm nghién ctru
trong thoi gian téi nham van dung t6t
hon trong cdng cudc phong, chong tham
nhiing ndi chung, xtt ly cac toi pham vé
tham nhing ndi riéng dé dat duwoc hiéu
qua mong mudn.

2.2. Dinh hwong nghién citu 1y ludn
vé chinh sdch hinh sy xir lij cdc ti pham
tham nhiing

Trong ly luan vé chinh sach hinh sy
xtt ly cac t0i pham tham nhting, cac khai

12 H6 Chi Minh: Toan tap, Tap 4, Nxb. Chinh tri quéc
gia Su that, Ha No6i, 2011, tr. 21-22.

3 Ta Tw Binh, Chi tich H6 Chi Minh v6i nganh Tw phip
Vigt Nam, dang ngay 03/06/2008 trén Cong thong tin
dién t Bo Tw phap. Ngudn: https://moj.gov.vn/qt/
tintuc/Pages/nghien-cuu-trao-doi.aspx?ItemID=634.
14 Khoan 2 biéu 2 Hién phap nam 2013.
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niém co ban nhw “Chinh sdch phdp ludt”,
“Chinh sdach hinh sw”, “Chinh siach hinh sw
xtt 1y cac tgi pham tham nhiing” la nhiing
cong cu nghién cttu quan trong can duoc
lam rd. Cac khai niém nay da dugc nghién
ctu dudi nhiéu goc do khac nhau o ca
trong nudc va nudc ngoai.

Theo Andrejs Vilks, thuat ngtx “Chinh
sdach hinh sy” (Criminal policy) duoc Paul
Johann Anselm Feuerbach dé cap lan dau
vao nam 1804 véi cac nguyén tac co ban
cta chinh sich hinh su. Dau thé ky XIX,
ong xudt ban mot cudn sach gido khoa
quan trong, trong do c6 dé cap dén Du
thao Bo luat Hinh sy ma sau nay duoc
thong qua tré thanh Bo luat Hinh sy Pt
nam 1813. Feuerbach ddc biét chu y dén
tam quan trong cta hinh phat trong chinh
sach hinh sw. Theo 6ng, viéc quy dinh va
ap dung hinh phat phai phu hop véi quan
diém chinh tri ma Nha nudc da tuyén bé.
Andrejs Vilks xac dinh ¢ nhiéu cach ti€p
can khac nhau trong xay dung khai niém,
ban chat cua chinh sich hinh sw. Vi du,
M.Voronin phan biét ba mttc d¢ ctia chinh
sach hinh s la: 1) Chinh sach hinh sy thé
hién trong pham vi ctia cac bién phap
dwoc ap dung, tir cac bién phap hinh sy
dén cac bién phap khac dé bao dam su
phat trién ctia xa hoi; 2) Chinh sach hinh
s thé hién trong toan bd cac bién phap
phong ngtra t0i pham, tir hoat dong xay
dung dén thuc tién ap dung cac bién phap
phong ngtra toi pham; 3) Chinh sach hinh
sy thé hién trong tat ca cac bién phap cd
thé tac dong dén toi pham.

Tuy vao pham vi tdc dong ma chinh
sach hinh s duwoc chia thanh chinh sach
hinh su toan cau, chinh sach hinh sw khu
vug, chinh sach hinh sy cua qudc gia, vung
lanh thd va chinh sach hinh sy cta ting
dia phuong trong mbi qudc gia. O mbi
quoc gia, vi tri, tdim quan trong cua chinh
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sach hinh sy trong hé thdng chinh sach
cong cting khac nhau. Chinh sach hinh su
ctua Phan Lan dya trén quan diém vé mot
xa hoi phuc 19i, bao dam an sinh, gido duc
va viéc lam cua nguroi dan ma nén tang
la mot xa hoi an toan. Tu twdng chi dao
cta chinh sach hinh sy la kha ndng pham
t0i sé it hon néu Chinh phu thyc hién tot
an sinh xa hdi. Muc tiéu ctua chinh sach
nay la giam thiéu t6i da tdi pham va tac
hai cia nd, qua doé tang cuong bao dam
an toan va su an tam, binh yén trong xa
hoi. Nha t6i pham hoc Phan Lan Kauko
Aromaa cho réng, chinh sach hinh su can
hudéng dén bon muc tiéu: Giam thiéu to6i
da chi phi xa hoi do t6i pham gay ra; Giam
thiéu t6i da chi phi kiém soat tdi pham;
Phan chia chi phi xa h¢i va Thuc hién vi
cong bang xa hoi®.

Tac gia John Kenedi cing cho rang,
chinh sach phap luat hinh sy (Criminal
law policy) chinh la chinh sach hinh sg
(Criminal policy). Biéu nay cing dong
quan diém vdéi Barda Nawawi Arief.
Ngoai ra, quan diém cta Arief con cho
r?mg chinh sach hinh sy chinh la chinh tri
luat hinh sy vi ching déu thé hién quan
diém chinh tri cia Nha nudc. John Kenedi
phan tich quan diém cta nhiéu nha khoa
hoc dinh nghia vé chinh sach hinh su. Vi
dy, Marc Ancel c6 quan diém chinh sach
hinh su la cach thic t6 chac hop ly dé€
kiém soat tdi pham cua xa hoi; G. Peter
Hoefnagels lai nhan dinh chinh sach hinh
sw la sy t6 chirc hop ly cac phan tng cua
xa hoi doi véi toi pham; Soedarto dwa
ra quan diém: Chinh sach hinh sy duoc
dinh nghia theo c4d nghia rong va nghia
hep. Theo nghia hep, chinh sach hinh sy

5 Andrejs Vilks, Criminal Policy as a Basis for
the Sustainable Development or Public Security,
European Journal of Sustainable Development
(2019), tr. 115-124.
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la toan bo cac nguyén tac, phuong phép la
co so cho viéc trién khai cac hoat dong thé
hién phan tng cta Nha nudc d6i véi cac
hanh vi pham ti. Theo nghia rong, diéu
nay dugc hiéu la toan b cac chinh sach
dwoc dua ra thong qua co quan lap phap
véi muc dich nham thue thi cic chuan
muc xa hoi. Quan diém ctia Marc Ancel
thi cho rf?mg, chinh sach hinh sy la mot
loai khoa hoc va nghé thuat nh3m muc
dich xay deng cac quy dinh cua phap luat
mot cach tot hon (Iinh viee 1ap phap) ciing
nhu 4p dung phép luat t6t hon (linh vuc
tu phap), tit d6 dat dwoc muc dich phong
ngtra toi pham. Theo Soedarto, chinh sach
hinh sy chinh la chinh sach cia Nha nuwdc
thong qua cac co quan c6 tham quyén dée
xac dinh cac quy dinh mong mudn dugc
stt dung trong cdng dong dé€ dat dwoc cac
muc dich dat ra cfing nhw nd lyc thuc hién
tot cac quy dinh d6 phu hop véi diéu kién,
hoan canh thuec té®.

O nueéc ta, khai niém chinh sach phap
luat néi chung, chinh sach hinh sy noéi
riéng cling duoc ti€p can dudi nhiéu goc
dd khac nhau ma dién hinh 1a cach tiép
can tu twong, cach ti€p can tu twong - hoat
dodng va cach tiép can hoat dong'. Theo
quan diém ctia GS. TSKH. Dao Tri Uc:
Chinh sach hinh su la mot phan cta chinh
sach phap luat, la nhitng dinh hudng, chu
trieong trong viéc st dung phap luat hinh
su va linh viee ddu tranh chong toi pham
va phong ngtra toi pham'. Theo quan
diém ctia GS. TS. V6 Khanh Vinh, “Chinh
sach hinh sy la hoat dong co cin cit khoa hoc

16 John Kenedi, Criminal Policy (Penal Policy) In
the Effectiveness of Law Enforcement in Indonesia,
Multicultural Education, Volume 6, Issue 1, 2020, tr.
68-74.

7V Khanh Vinh, tldd, tr. 104-113.

18 Pao Tri Uc (2000), Ludt Hinh sw Viét Nam, Quyén 1 -
Nhitng vin dé chung, Nxb. Khoa hoc xa hoi, Ha Noi, tr.17.
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va hé thong ciia cic co quan xdy dwng phdp
lugt va dp dyng phdp ludt nham sogn thdo va
dp dung cdc lugn diém chung ciia phdp lugt
hinh sw, xdc dinh cic nhém hanh vi toi pham
va h¢ thong hinh phat, xdy dung cdc ché’ tai
trong cic cdu thanh toi pham cu thé va lua
chon cdc bién phdp tic dong cong bang, hop Iy
doi voi nhitng nguot pham t9i”".

Nhu vay, tinh dén nay, cac nha nghién
cru trong nuwdc va nude ngoai van chua
dwa ra dugc mét dinh nghia thong nhat,
hoan chinh va thuyét phuc vé “Chinh sdch
hinh sw” va “Chinh sich hinh sw xw ly cdic
toi pham tham nhiing”. Vi vay, van can cd
nhiéu cong trinh nghién ctu d€ ti€p tuc
lam r0 hon noi ham cua cac khai niém
nay, tir d6 lam co s dé€ xay dung dinh
nghia hoan thién va thuyét phuc nhat vé
“Chinh sdch hinh sw vé xw ly cdc t9i pham
tham nhiing” cting nhu lam rd vi tri, vai
tro cta chinh sach hinh su vé xt ly cac toi
pham tham nhiing trong hé thong chinh
sach hinh sy noéi riéng, hé thong chinh
sach phap luat noi chung.

2.3. Dinh hudéng nghién citu cdc chinh
sdch hinh sy hién hanh, cdc yéu t6 cé tic
dong dén chinh sdch hinh sy va moéi quan
hé voi cdc chinh sdch khdc

Cé thé thdy, thoi gian qua da c6 mot sd
cong trinh nghién ctru vé chinh sach hinh
st noi chung cling nhw chinh sach hinh
s doi voi mot so loai t0i, nhém t6i. Tuy
nhién, hau hét cac cdng trinh nghién ctu
nay chwa chi rd ndi dung caa cac chinh
sach hinh sy la nhitng chinh sach nao;
nhitng chinh sach nay dwa trén nhiing
quan diém, tw twong nao; dugc thé hién
thong qua nhitng quy dinh nao va cac bai
viét cling chwa chi ra duoc cac yéu cau
trong thuc tién dp dung cac chinh sach

19 V6 Khanh Vinh, tldd, tr.410.
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nay®. Thuc t€ nay cho thay can thiét phai
c6 nhiéu cong trinh nghién ctru dé€ lam rd
hon, cu thé hon cac chinh sich hinh su
va chinh sach hinh sy d6i voi tirng nhom
t01, loai toi; lam rd hon cdc quan diém,
te twong la co s, nén tang caa cac chinh
sach hinh sy dé cung cac yéu cau trong
thuc tién thuc thi nhitng chinh sach nay.
Nhu da phan tich, chinh sach hinh su
chiu tac dong ctia nhiéu yéu t6 nhu thuc
tién nén kinh t&, van hda, xa hoi; tac dong
cta dao dttc xa hoi cling nhw cac phong
tuc, tap quan, truyén théng dan toc...
Nhitng nghién cttu vé cac chinh sach can
tap trung lam rd cac yéu td c6 tac dong
dén viéc xay dung, hoan thién va thuc
hién cac chinh sach hinh sy dé phat huy
t0i da hiéu qua céc chinh sach phap luat
noi chung, chinh sach hinh sy ndi riéng,
trong do c6 chinh sach xt ly cac tdi pham
tham nhiing, tt d6 goép phan nang cao
hiéu qua xtr ly cac toi pham tham nhiing.
Nghién cttu moi quan hé caa chinh
sach hinh syt v6i cac chinh sach phap luat
khéc cling 1a mét hudng nghién ctru can
duoc chu trong trong thoi gian téi. Diéu
nay s€ giup danh gia hiéu qua cta chinh
sach hinh sy trong mo6i quan hé hitu co
véi cac chinh sdch phap luat khac, tie d6
co sut diéu chinh va thuce thi hiru hiéu.
bong thoi, cling can nghién cttu, lam
16 cac chinh sach hinh sy mong mudn ¢
dwoc va cac chinh sach hinh sy da dwoc
thuwc hién trén thuc t€. Cac chinh sach

% Lwu Manh Huing (2021), Chinh sach hinh s khi xt ly
t0i pham c8 y gay thuong tich theo khoan 6 Diéu 134 Bo
luét Hinh su ndm 2015, Tap chi Kiém sit, s6 15/2021, tr.51-
53; Vi1 Viét Tuong (2021), Chinh sach phap luat hinh si
Viét Nam hién nay déi v6i cac toi pham vé hoi 16, Tap
chi Khoa hoc Kiém sit, s6 chuyén dé 1 (47)/2021, tr.18-24;
Huynh Thi Kim Anh (2020), Ban vé khai niém “Chinh
sach phap luét t6 tung hinh sw d6i voi ngudi dudi 18 tudi
pham t6i, Tap chi Cong Thirong, s6 9/2020, tr.48-53.
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hinh sy mong mudn 1a cac chinh sach ma
cac nha xay dung chinh sach, cac nha lap
phap dé xuat, trong do6 du liéu nhing tac
dong, nhitng hiéu qua mong mudn dat
dwoc khi chinh sach hinh sy dwoc thuc
thi. Thuc té€ dat dwgc trong trién khai
thure hién cac chinh sach do6 bao gio cling
c6 nhitng khoang cach nhat dinh so véi
mong mudn khi xay dung. Danh gid mtic
do chénh léch nay dé€ c6 nhiing giai phap
thu hep t6i da khoang cach gitta mong
mudn va thuc tién, nhim nang cao hiéu
qua cua cac chinh sach hinh sy trong thuec
tién 1a mot huwdng nghién ctru rat hiru ich
can duoc day manh trong thoi gian tdi.

3. Dinh huéng nghién cttu hoan
thién cac toi pham tham nhiing trong B
luat Hinh suw

Nham thé ché héa cdc quan diém ctia
bang trong cac Van kién Dai hoi dai biéu
toan qudc cua Dang ma gan day nhat la
trong Bao cdo chinh tri cua Ban Chap hanh
Trung wong Dang khoa XI tai Dai héi dai
biéu toan qudc lan thi XII ciia Bang phan
Muc tiéu, nhiém vu tong quat phat trién
dat nuwde 05 nam tir 2016 - 2020 “ddy manh
ddu tranh phong, chong tham nhiing, ling
phi, quan liéu, t¢ nan xa hoi va toi pham”*
va trong Dinh hudng phat trién dat nudc
giai doan 2021 - 2030 da néu trong Van
kién Dai hoi Dai biéu toan qudc lan thw
XIII “Tiép tuc ddy manh ddu tranh phong,
chong tham nhiing, lang phi, quan liéu, t6i
pham va t¢ nan xd hoi”*, Bo luat Hinh sy

2 Pang Cong san Viét Nam, Bido cdo chinh tri ciia Ban
Chip hanh Trung wong Dang khéa X1 tai Dai hdi dai biéu
toan qudc lin thir XII cia Ding, dang trén Bao dién tk
bang Cong san Viét Nam ngay 31/3/2016. Nguon:
https://tulieuvankien.dangcongsan.vn/ban-chap-
hanh-trung-uong-dang/dai-hoi-dang/lan-thu-xii/bao-
cao-chinh-tri-cua-ban-chap-hanh-trung-uong-dang-
khoa-xi-tai-dai-hoi-dai-bieu-toan-quoc-lan-thu-xii-
cua-dang-1600.

2 Pang Cong san Viét Nam (2021), Vin kién Dai hoi
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nam 2015, skta dodi, b6 sung nam 2017
(goi tat 1a BLHS ndm 2015) da c6 nhiéu
stra d6i quan trong. Cu thé, BLHS nam
2015 da mo rong cha thé cua toi pham
tham nhting sang linh vic tu la “Ngweoi cé
chirc vu, quyén han trong cic doanh nghiép,
t6’ chirc ngoai Nha nuwéc”, bod tinh tiét “gdy
hidu qua nghiém trong” trong cau thanh toi
pham co ban va cu thé héa dau hiéu “gidy
hdu quad nghiém trong khac”, “gdy hdu qua
rat nghiém trong khdc” va “gdy hiu qua dic
biét nghiém trong khdc” bang gia tri tai san
twong tng..., stta ddi cac tinh tiét “Pham
toi nhiéu lin” thanh “Pham toi tir hai lin
tro lén”, mo rong pham vi “cua hoi 1§”
khong chi la cac loi ich vat chat ma bao
gom ca “Lgi ich phi vdt chit”...”. Nhitng
stra d0i nay vira bao dam yéu cau ctia cac
Cong uwdc qudc té vé chdng tham nhiing,
vira dap ¢ng yéu cau cua cdng cudc dau
tranh phong, chong cac t6i pham tham
nhiing. Tuy nhién, thyc tién 4p dung cac
quy dinh vé cac t¢i pham tham nhing
cho thdy, van can phai nghién ctu d&
tiép tuc hoan thién cac quy dinh vé cac
toi pham nay.

- V& pham vi chiu trdach nhi¢m hinh sw

BLHS nam 2015 da md rong pham
vi chiu trdch nhiém hinh sw d6i vdi chu
thé la phap nhan thuwong mai va mo rong
pham vi cdc t6i pham tham nhiing trong
linh vue tee. Mac du vay, pham vi mo rong
nay van can tiép tuc dwoc nghién ctu dé
bao dam phu hgp hon véi phap luat quéc
t€ va phap luat nudc ngoai.

Dai biéu toan qudc lin thiv XIII, Tap 1, Nxb. Chinh tri
Qudc gia Sy that, tr. 118.

# Hoang Anh Tuyén (2016), Nhiing n6i dung co ban
cua toi pham vé tham nhiing trong Bo luat Hinh sy
nam 2015, Tap chi Kiém sit, s& 4/2016, tr.35-40, 63;
Nguyén Van Huong, Diém méi va mot s§ bat cap
cuia cac toi pham vé héi 10 trong Bo luat Hinh sy nam
2015 (stra d6i, bd sung nam 2017), Tap chi Nha nuwéc v
Phip lugt, s6 1/2018, tr.15-22.
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- V@ chil thé cua tji pham

BLHS nam 2015 da m¢ rdng pham
vi cht thé ctia t0i pham khong chi 1a ca
nhan ma ca phdp nhan thwong mai. Tuy
nhién, hién nay, trach nhiém hinh sy ctia
phap nhan thuong mai mdi chi gioi han
trong nhom tdi xam pham trat te quan ly
kinh té, cac toi pham vé mdi truong, toi
tai tro khung bo va t6i rita tién. Thuc tién
cho thay gitta cac phap nhan thuong mai
dang ton tai rat nhiéu cac giao dich tw loi
ma chu thé chinh la cac phap nhan thuong
mai*, vi du cac giao dich mang lai 1oi thé
trong dau thau, trong ki két, thuec hién cac
hop dong, trong mua bén, trao d6i, cung
cap vat tu, hang héa... Nhitng dang hanh
vi nay khong chi gay ra tinh trang canh
tranh khong lanh manh, lam suy yéu su
tang treong bén viing ctia nén kinh té€ ma
con gdy ra nhiéu hau qua nguy hai khac
nhw hang hoa, cong trinh xay dung kém
chat lwong, xam pham quyén lgi nguoi
tiéu dung, tham chi xam pham tinh mang,
stec khoe, tai san ctia con nguoi. Cong uwdc
cua Lién hop qudc vé phong, chong tham
nhiing cting nhw phap luat cua nhiéu qudc
gia da quy dinh vé trach nhiém hinh su
cua phap nhan d6i véi cac hanh vi tham
nhiing. Vi vay, can tiép tuc nghién ctiu
mo rong pham vi trdch nhiém hinh sy
ctia phap nhan thuwong mai d6i véi cac toi
pham tham nhiing nham nang cao hiéu
qua hoat ddng phong, chdng tham nhiing,
ciing nhu bao dam twong thich vdi phap
luat quoc t€ va phap luat nudc ngoai.

- Vé pham vi tham nhiing trong linh viec te

BLHS nam 2015 da md rong pham
vi tham nhiing sang linh vuc tw d6i voi
nhtng nguoi ¢ chitc vy, quyén han trong

2 Bui Nguyén Khanh, Nguyén Thanh Ly (2017),
Giao dich tw 1¢i trong cong ty va van dé tham nhing
trong khu vwe tw, Tap chi Nhin lyc khoa hoc xd hji, s6
05/2017, tr.3-10.
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cacdoanhnghiép, td chitcngoai Nha nude.
Day chinh 1a sy cu thé hda chinh sach “Xir
ly nghiém hanh vi hoi 1§ trong hoat dong sin
xudt, kinh doanh, trong viéc tham gia ddu
thau, dau gid; xir Iy nghiém hanh vi gian lin
thirong mai” da dwoc thé hién trong Chién
lugc quoc gia phong, chong tham nhiing
dén nam 2020%. Ba c6 mot s6 nghién ctru
lién quan dén trach nhiém hinh sy d6i voi
cac hanh vi tham nhting trong linh vuc tu,
tuy nhién, cdc nghién cttu nay mdi chi ban
vé pham vi cua khai niém “Doanh nghiép,
t6’chikc ngoai Nha nwéc”?, hodc méi chi néu
ra han ché khi chwa quy dinh phap nhan
thuwong mai la chu thé ctia cac tdi pham
tham nhiing trong linh vuc tu?. Hién van
chua c6 nhitng nghién cru mang tinh hé
thong, toan dién nham xay dung nhiing
cau thanh ti pham ddc thu cho cac hanh
vi tham nhiing trong linh vuc tu. Can
nghién ctru dé€ 1am rd dac thu cua céc toi
pham tham nhiing trong linh vuc tu, t
do mdi xay dung dugc cac quy dinh cu
thé cho cac tdi pham nay. Day 1a nhiing
nghién cttu khong dé, nhung lai c6 y
nghia rat quan trong nham nang cao hiéu
qua diéu chinh ctia cac quy dinh vé cac toi
pham tham nhiing trong Iinh vuc tu.

- V& cdc tinh tiét dinh khung ting nang

Viéc thay thé tinh tiét dinh khung
mang tinh dinh tinh nhw “gdy hiu qua

» Chinh phu (2009), Nghi quyét s6 21/NQ-CP ngay
12/5/2009 ctia Chinh pht ban hanh Chién lwoc quéc
gia phong, chéng tham nhiing dén nam 2020.

% Nguyén Quy Khuyén, Dinh Khic Tién (2021), Ban
vé chu thé cta tdi pham tham nhiing trong linh vuc
tw, Tap chi Kiém sdt, s6 8/2021, tr.36-43.

¥ Poan Hong Ngoc (2021), Tham nhiing trong khu
viee t: Nhan dién hanh vi vi pham va giai phap
hoan thién phap luat, Tap chi Cong thuong, s6 25/2021,
tr.56-61; Tran Thi Ngoc Kim (2021), T6i dua héi 10
theo Cong uwdc chéng tham nhing va nhitng quy
dinh caa B0 luat Hinh sy Viét Nam, Tap chi Khoa hoc
Kiém sit, s6 02 (46)/2021, tr.61-69.
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nghiém trong, hdu qua rat nghiém trong, hau
qué ddc bigt nghiém trong” bang céc thiét
hai cu thé vé tai san mai chi cu thé hda
cac thiét hai vé tai san, trong khi cac toi
pham vé tham nhiing c6 thé gay ra nhiéu
hau qua thiét hai khac cho tinh mang, sttc
khoe ctia con ngwoi, nhw do hanh vi tham
6 dan dén khong cé du thudc, vat tw y t&
dé ctru chira ngwoi bénh... Mat khac, mot
sO tinh tiét dinh khung tang nang nhuw
“Gdy anh hwong xdu dén an ninh, trdt ti,
an toan xd hgi” hodac “Dung thii doan xdo
quyét, ngquy hiém” ... tuy da duoc giai thich
trong Nghi quyét s6 03/2020/NQ-HDTP
ngay 30/12/2020 cua Hoi dong Tham
phan Toa an nhan dan t6i cao nhung mot
s0 noi dung van chua ro rang, chwa that
sw thuyét phuc. Vi duy, d€ giai thich cho
tinh tiét “Gay anh hwéng xdu dén an ninh,
trit tw, an toan xda hgi”, Nghi quyét so
03/2020/NQ-HDTP néu treong hop “Gay
hoang mang, lo so hodc phan ng trong nhin
dan”. Tuy nhién, ndi ham cta khai niém
“¢ay hoang mang trong nhan dan”, “gay
lo so trong nhan dan” hay “gay phan
no trong nhan dan” lai khong dwoc lam
rd. Nhw vay, Nghi quyét dung mot khai
niém chwa ro rang dé€ giai thich cho mot
khai niém chwa ro rang khac la khong
thuyét phuc. Do d¢, can phai tiép tuc co6
cac nghién cttu dé lam rd hon ndi ham
cta cac tinh tiét tang nang trong cac cau
thanh t0i pham cua cac t0i pham tham
nhiing dé€ tao thuan lgi cho viéc nhan
thiec va ap dung cac tinh tiét nay trong
thuc tién. Mt khac, cling can nghién ctru
dé bad sung thém nhiing tinh tiét can thiét
dé tranh cac khoang trong, ké ho trong
cac quy dinh cua phap luat, ttt d6 nang
cao hiéu qua diéu chinh ctia cac tdi pham
tham nhiing ndi riéng va cua phap luat
hinh sy néi chung.

Xem xét cac yéu td phong tuc, tap
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quan dé vira bao dam thuan phong, my
tuc, tdp quan, truyén thong cua nguoi
Viét Nam, vira bao dam su vo tu, khach
quan, trung thuc, trach nhiém, dao dtc
cong vu cta nguoi co chiic vy, quyén han
la mot van dé rat nhay cam. Phép ludt von
khong thé tach roi cudc song, chi khi phap
luat phtt hop véi nhitng phong tuc, tap
quan, truyén thong tot dep ctia dan tdc thi
khi @6 né madi dwoce thue hién mot cach
hiéu qua nhat. Vi vay, can phai cé nhitng
nghién cttu chuyén sau vé anh hudng ctia
phong tuc, tap quan, truyén thdng déi voi
cac toi pham tham nhiing cting nhu méi
quan hé gitra cac hién twong nay dé lam
co sO hoan thién cac quy dinh ctia nhém
t0i pham tham nhiing bao dam diéu chinh
c6 hiéu qua nhat cac moi quan hé xa hoi.

- Ve kij thudt 1dp phdp

Hanh vi duwa va nhan hoi 10 1a hai mat
ctia mot qua trinh, viéc quy dinh ti nhan
héi 10 1a t0i pham tham nhiing, con t0i
dua hoi 10 va moi gidi hoi 16 khong phai la
cac toi pham tham nhiing la khong logic
va khong hop ly. Médt khéc, viéc quy dinh
nhu vay cting khong phu hop véi Cong
wéc cta Lién hop quéc vé chdng tham
nhiing, cing nhu khong pht hop véi quy
dinh ctaa Luat Phong, chong tham nhiing
nam 2018. Khi xac dinh t6i dua hoi 16, moi
gioi hoi 10 cing 1a tdi pham tham nhiing
thi hanh vi dwa hoi 16 cho cong chitc nude
ngoai hodc cong chttc cuia t6 chite quoc t€
cting sé la hanh vi pham t6i ctia toi pham
tham nhing. Diéu nay sé phu hop voéi
Cong wdc cua Lién hop qudc vé chdng
tham nhiing cting nhw phu hop quy dinh
cua Luat hinh sy tai nhiéu quéc gia.

Ngoai ra, con c6 rat nhiéu han ché
trong ky thuat lap phap trong tung cau
thanh t6i pham cuia cac toi tham nhing can
dugc nghién ctru dé khac phuc. Vi dy, ky
thuat stt dung thuat ngtx “thudc mot trong
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cdc triweong hop sau” trong cac quy dinh cta
cac toi pham tham nhiing ndi riéng, trong
cac quy dinh vé cac toi pham noi chung la
chua chuan xac. Boi 1€, quy dinh nhu vay
dan dén cach suy luan, chi khi thudc mot
trong cac truong hop dé thi méi ap dung
con khi thudc nhiéu hon mot truong hop
thi khong duoc ap dung. Thuc té, khi thoa
man nhiéu hon mét truong hgp trong cac
quy dinh trén thi van 4p dung quy dinh
nay. Vi vay, can stta doi thanh cum tt
“thudc mot trong cic trieong hop sau” thanh
“thudc it nhat mot trong cdc trueong hop sau”
thi méi chuan xac vé mdt ngon ngtt va bao
dam tinh logic ctia quy dinh cling nhw
thuan loi trong thiec tién ap dung.

Mt khac, van dé quy dinh dinh mtc
toi thiéu trong cac quy dinh hién hanh dé
phan biét gitta hanh vi vi pham phap luat
va toi pham tham nhiing (mtc 2.000.000
dong) cling can duoc can nhac, tinh toan,
bao dam cé day du co so va hop ly. Biéu
nay vita bao dadm chinh sach hinh su, vira
bao dam phap ch& XHCN, vi khi da quy
dinh mot hanh vi la hanh vi pham t6i
nhung do mac dd vi pham qua nhiéu,
khong xtt ly duwoc thi sé khong bao dam
tinh phap ché xa hoi chu nghia.

- Tiép tuc nghién ciru cic ti pham tham
nhiing dwdi goc do so sanh

Thoi gian qua, da c6 mot s6 cong trinh
nghién cttu cac toi pham vé tham nhing
dudi goc do so sanh®. Tuy nhién, pham vi

% Pao Lé Thu (2011), “Cdc tdi pham vé hoi 1§ theo Ludt
hinh sw Viét Nam trong s so sanh véi Ludt hinh s Thuy
Dién va Ot—xtrﬁy—liu”, Luén an tién si; Tran Thi Ngoc
Kim (2020), Quan diém vé tham nhiing trong cac
Coéng wdc quoc t€ chdng tham nhiing, so sanh voi quy
dinh ctia phép luat Viét Nam, Tap chi Khoa hoc Kiéin
sidt, s6 41/2020, tr.145-150; Hoang Thi Tué Phuong va
Tran Ngoc Lan Trang (2020), Céc toi pham vé héi 10
theo Luat hinh sy Lién bang Australia va mot vai suy
nghi cho Viét Nam, Tap chi Khoa hoc phdp 1y, s6 01/2020,
tr.64-70; Nguyén Van Thinh; Nguyén Thi Bich Hanh
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so sanh va viéc lya chon cac hé thong phap
luat d€ so sanh chwa dap ting dwoc tiéu chi
dai dién cho cac dong ho phép luat hién
nay trén thé gidi (dong ho Common law,
dong ho Civil law, dong ho phap luat Xa
hoi chu nghia va dong ho phap luat Hoi
giao)”. Nhiing giai phap, kién nghi cta
cac cong trinh nghién cttu néu trén cling
con nhitng han ché, trong d6 c6 cong trinh
chi ditng & nhitng goi y, goi mé cho Viét
Nam nén gia tri khoa hoc va tinh ttng dung
chua cao. Vi vay, rat can tiép tuc nghién
ctru cac t0i pham tham nhing dwéi goc do
so sanh, nhat la so sanh voéi cac hé thong
phap luat dién hinh cta cac dong ho phap
luat dé lam r6 hon ntta nhitng diém tuong
dong va khac biét ca trong tu twong, quan
diém lap phap, trong ky thuat lap phap va
trong quy dinh ctia phap luat thyc dinh,
ca trong linh vuc ap dung phép luat dé rut
ra nhitng bai hoc kinh nghiém phu hop ap
dung cho Viét Nam ca trong linh vuec lap
phép va linh vuc ap dung phap luat vé cac
t0i pham tham nhting./.
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