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HINH SU VE TOI DAM 0 DOI V61 NGUGI DUGI 16 TUOI
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Tém tit: Trong thoi gian qua, cdc t6i pham xam pham tinh duc nguoi duéi 16 tudi cé chiéu
hudng gia tiang, dé lai nhiéu hdu qud ding lo ngai cho ban thin tré em, gia dinh va xa hdi, trong dé
c6 Téi dam 6 d6i v6i nguoi dudi 16 tudi. Trong pham vi bai viét, tdc gid phdn tich mot s6 han ché,
bat cdp trong quy dinh ciia phdp ludt hinh sy vé Téi dam 6 d6i vdi nguoi dudi 16 tudi va dua ra mot
s6'kién nghi hoan thién quy dinh cia phdp ludt hinh sy vé t6i danh ndy.
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Abstract: That crimes of sexual abuse of people under the age of 16, including Molestation have
been increasing in recent time cause serious consequences for children, their families and society.
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on molestation of people under the age of 16 then makes some recommendations for improvement.
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bit van dé

T6i dam 6 d6i véi nguoi dudi 16 tudi la
mot trong nhiing t6i danh dugc xép trong
nhom cac toi xam hai tinh duc tré em duwoc
quy dinh trong B0 luat Hinh sy nam 2015
(stta d6i, bd sung nam 2017 - sau day goi tat
la BLHS nam 2015). Viéc quy dinh t6i danh
trén vao nhom cac t0i xam hai tinh duc tré
em da gop phan bao vé triét dé€ quyeén tré
em. Trong nhitng ndm gan day, bén canh
si phat trién manh mé vé kinh t€ - xa hdji,
nhitng hanh vi xam hai tinh duc tré em
cling ngay mot gia tang vadi tinh chat va thu
doan nguy hiém hon trudc. Tuy nhién, Toi
dam 6 doi voi nguroi dudi 16 tudi noi riéng
cung cac toi xam hai tinh duc tré em noi
chung chwra duoc giai thich r6 rang trong
BLHS cfing nhut cac van ban huéng dan thi
hanh, gay kho khan cho qua trinh diéu tra,
truy t0, xét xtr. Vi vay, can thiét phai hiéu rd
cac quy dinh ctia phap luat hinh sy vé Toi
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dam 6 ddi voi nguoi dwdi 16 tudi ciing nhw
dé xuat mét so giai phap vé mat phéap luat
nham gép phan giai quyét ding dan cac vu
an veé toi danh nay.

1. M6t s6 han ché, bat cap trong quy
dinh ctia phap luét hinh sy vé Toi dam 6
d6i v6i nguoi dudi 16 tudi

Thik nhat, vin ban hweéng dan tinh tiét dinh
t6i doi voi Toi dim 6 d6i v6i nguoi dwdi 16 tudi
con chuea 10 rang

K& thtra tinh than caa BLHS nam 1999,
BLHS nam 2015 van stt dung cum tit “Dam
0”, tuy nhién nhu thé nao la “Dam 6” thi
BLHS nam 2015 khong quy dinh rd. Nghi
quyét s8 06/2019/NQ-HDTP! (goi tat la
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Thac si, Khoa Kiém sdt hinh su, Truong Ddo tao
Bo6i duong Nghiép vu kiém sdt tai Thanh phd
H6 Chi Minh

! Nghi quyét s6 06/2019/NQ-HDTP ngay 01/10/2019
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Nghi quyét s3 06/2019) ra doi huéng dan &p
dung mét sd quy dinh ctia cac toi ¢ hanh vi
xam hai tinh duc tré em da giai thich dwoc
mot s6 khai niém co ban ctia cac toi xam hai
tinh duc tré em, trong d6 ¢6 T6i dam 6 doi
v6i nguoi dudi 16 tudi nhung toi danh nay
van chuwa duoc huong dan cu thé. Vi du:
Theo hudéng dan tai Diéu 3 Nghi quyét
s0 06/2019, “Dam 6” dwoc hiéu la: “Hanh
vi cua nhitng nguwoi cung gioi tinh hodc khic
Qi0i tinh tiép xiic vé thé chat truc tiép hodc
Qidn tiép qua lop quin do vao by phdn sinh
duc, b phdn nhay cam, bg phdn khdc trén co
thé cia nguoi dwdi 16 tudi ¢ tinh chat tinh
duc nhweng khong nham quan hé tinh duc gom
mot trong cdc hanh vi sau ddy: a) Ding bo
phan sinh duc, by phdn nhay cam tiép xiic (vi
du: Dung cham, co xdt, cha xdt...) voi by phin
sinh duc, bg phan nhay cam, bg phan khdc ctia
nguoi dwéi 16 tudi; b) Ding by phin khic
trén co thé (vi du: Tay, chin, miéng, ludi...)
tiép xtic (vi du: Vuot ve, so, bop, cau véo, hon,
liém...) v6i by phin sinh duc, by phdn nhay
cam cua nguwoi dwdi 16 tudi; ¢) Dung dung
cu tinh duc tiép xic (vi du: Pung cham, co
xdt, cha xdt...) v6i by phin sinh duc, by phin
nhay cdm ciia nguoi dwdi 16 tudi; d) Du do,
ép budc nguoi duéi 16 tudi ding by phin
khdc trén co thé cua ho tiép xiic (vi du: Vudt
ve, 50, bop, cau véo, hon, liém...) véi by phin
nhay cam ciua nguwoi pham t6i hodc ctia nguoi
khic; @) Cic hanh vi khdc co tinh chat tinh duc
nhwng khong nham quan hé tinh duc (vi du:
Hon vao miéng, c6, tai, gay... cua nguoi dwgi
16 tu6i)”. Nhu vay, thong qua huéng dan
nay, c6 thé thady nha lam luat da dua ra
mot sO khai niém vé hanh vi dam 6 nhung
van con dung rat nhiéu dau “...” (dau ba
chdm) cho mdi treong hop giai thich vé
hanh vi “Dam 6”. Cach quy dinh theo

cua Hoi dong Tham phén Toa an nhéan dan tdi cao
Hudéng dan 4p dung mot s6 quy dinh tai cac diéu 141,
142, 143, 144, 145, 146, 147 ctia B¢ luat Hinh su va viéc
xét xt vu an xam hai tinh duc nguoi dudi 18 tudi.
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hudng liét ké nhue trén 6 thé dan dén khé
khan nhat dinh cho nguoi dp dung phap
luat do mdi nguoi co thé ¢ cach xac dinh
khéc nhau vé cac hanh vi khac chwa dwoc
liet ké. Dong thoi, giai thich tai quy dinh
nay chwa lam rd bd phan nao la “bo phan
nhay cam” trén co thé nguwoi pham t6i va
nguoi duwdi 16 tudi. Su thi€u sét nay clng
c6 thé dan dén cach xac dinh khac nhau
vé bd phan nhay cam trén thuc t€ dé€ lam
tién dé xac dinh hanh vi “dam 0”.

Cung vdi do, biéu 3 Nghi quyét s6
06/2019 da chi ra mot s6 hanh vi duoc coi
1a dam 6 nhung chu yéu la cac hanh vi “tiép
xtic vé thé chiit truec tép hodc gidn tiép qua lop
quin do”*. Quy dinh nhu trén da mac dinh
hanh vi dam 6 1a hanh vi tiép xtc vé “thé
chat” va phai cé sy tuong tac “bang xuong
bang thit” truc ti€p hodc gidn tiép qua 16p
quan 4o. Thuc t& cho thay van c6 mot sd
hinh thitc xam hai tré em c6 tinh chat dam 6
ma khong can 6 su tiép xtc truc ti€p hodc
tiép xac gian ti€p co thé gitta nguoi pham
t0i va ngueoi dudi 16 tudi nhu: Cac ddi tuong
c6 thé loi dung Internet, mang mdy tinh,
mang vién thong, phuong tién dién tir &
ga gam, du dd nguoi dudi 16 tudi, yéu cau
chinh nhitng dtta tré phoi bay cac b phan
trén co thé, s& mo, ndm bdp, co xat... vao
bd phén sinh duc cua ban than dé cac doi
teong thoa man duc vong. Hodc thong qua
Internet, mang mdy tinh, mang vién thong,
phuong tién dién ttx, cac doi teong yéu cau
nguoi dudi 16 tusi nhin ngam co thé minh,
thue hién cac hanh vi kich thich (vi du nhu:
Liém vao man hinh, ap sat bd phan sinh
duc vao man hinh...) va ndi nhiing 10i ndi,
nhan xét mang tinh tinh duc dé€ thoa man
duc vong. Cac hanh vi nay vé ban chat cting
khong nham quan hé tinh duc, chi khac 1a
phuong thitc thuc hién thong qua Internet,
mang may tinh, mang vién thong, phuong
tién dién ti thay vi c6 sy tiép xuc co thé.

2 Xem Diéu 3 Nghi quyét s6 06/2019/NQ-HDTP.

KhoahocKiémsat 15



MOT SO KIEN NGHI HOAN THIEN QUY PINH CUA BO LUAT..

Nhitng hanh vi nay cting khong thudc
pham vi duoc huéng dan vé “trinh dién
khiéu dam hodc truc tiép ching kién viéc
trinh dién khiéu dAm dwdi moi hinh thirc”
cua Toi st dung nguoi dudi 16 tudi vao
muc dich khiéu dam theo quy dinh tai Biéu
147 BLHS nam 2015°. Boi 1€, cac doi tuong
khong st dung nguoi duéi 16 tudi dé€ “trinh
dién” khiéu ddm ma chi mong mudn tré
thue hién cac hanh vi ¢ tinh chat tinh duc
thong qua mang Internet dé€ thdéa man duc
vong. Nhitng truong hop nay dién ra trén
thuc t€ nhung lai chwa duoc quy dinh trong
BLHS ciing nhu cdc van ban huéng dan nén
chua 6 ché tai xr phat. Diéu nay da tao ra
mot “khe ho” trong hé thong phap luat dé
cac doi tuong loi dung xam hai nguoi dudi
16 tudi.

Mat khac, khoan 1, khoan 2 Diéu 3
Nghi quyét s6 06/2019 giai thich vé hanh vi
giao cau va hanh vi quan hé tinh duc khac
c6 liét ké cac khai niém nay trong cac diéu
luat, cu thé: “Giao ciu quy dinh tai khodn 1
Diéu 141, khoan 1 Diéu 142, khoan 1 Diéu 143,
khoan 1 Diéu 144 va khoan 1 Diéu 145 ctia B6
lugt Hinh sw la...; “Hanh vi quan hé tinh duc
khdc quy dinh tgi khoan 1 Diéu 141, khoan 1
Diéu 142, khoan 1 Diéu 143, khoan 1 Diéu 144
va khoan 1 Diéu 145 ctia B6 ludt Hinh swla...”.
Nhung quy dinh nay lai hoan toan khong
dé cap dén “gino ciu” hodc “thuc hign hanh
vi quan h¢ tinh duc khdc” cua Toi dam 6 doi
vOi nguoi dwdi 16 tudi tai khoan 1 Diéu 146
BLHS nam 2015. Van dé nay dat ra cau hoi
rang dinh nghia “giao cdu” hodc “thuec hign
hanh vi quan hé tinh duc khic” theo quy dinh
tai Diéu 146 BLHS nam 2015 ¢4 thé hiéu
trrong ti nhu hudng dan tai khoan 1, khoan
2 biéu 3 Nghi quyét s6 06/2019 hay khong.
Do chua c6 quy dinh thdng nhat nén viéc
hiéu nhu thé nao cho dung vé “gino ciu”
hodc “thiec hién hanh vi quan hé tinh duc khdc”
ctua khoan 1 Diéu 146 ciing dang gap rat

% Xem khoan 6 Diéu 2 Nghi quyét s6 06/2019/NQ-HDTP.
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nhiéu tranh cai.

Bén canh d¢, viéc quy dinh hanh vidam
0 phai thoa man yéu cau “Khong nhim muc
dich giao cdu hodc khong nham thyc hign hanh
vi quan hé tinh duc khdc” da gay kho khan cho
cac co quan tién hanh t6 tung khi truy ctru
trach nhiém hinh s ngwoi pham t6i. Boi
18, trén thuc té, hanh vi dam 6 c6 thé duoc
coi 1a hanh vi “di lién trudc”, hay duoc coi
la “bude dao dau”, “budc khoi dong” ctia
hanh vi giao cdu hodc hanh vi quan hé tinh
duc khac. Khi mot nguoi thue hién hanh vi
dam 6 nham muc dich giao c&u hodc nham
thuirc hién cac hanh vi quan hé tinh duc khéc,
c6 nghia la nguoi d6 da bat dau thuee hién
cac hanh vi duoc coi la dam 6 (s mo, hon
hit...) nhung chua thuc hién dwoc hanh
vi giao cau hodc hanh vi quan hé tinh duc
khac. Vi vay, tuy ting treong hop cu thé,
hanh vi d6 ¢6 thé bi truy ctu trach nhiém
hinh s vé Toi hi€p dam nguoi dudi 16 tudi
(biéu 142 BLHS nam 2015), T6i cudng dam
nguoi tir du 13 tudi dén dudi 16 tudi (Biéu
144 BLHS nam 2015) hoac Téi giao cdu hoac
thiec hién hanh vi quan hé tinh duc khac voi
nguoi tir du 13 tudi dén dudi 16 tudi (Dieu
145 BLHS nam 2015) va cac treong hop nay
déu la truong hop pham tdi chua dat hoac
tham chi la khong pham tdi.

Thir hai, quy dinh vé tinh tiét dinh khung
cua Toi didm 6 doi vi nguoi dwdi 16 tudi con
chwa ddy du

Thong qua quy dinh cua toi danh, co
thé thdy hanh vi “Dam 6” duoc thé hién
dudi dang hanh dong cu thé (so, bop, co
xat... vao by phan sinh duc nguoi dudi
16 tudi), nhung thuc t€ cho thay hanh vi
dam 0 con dwoc thwe hién kem theo voi cac
hanh vi ¢6 su tac dong vé tinh than thong
qua cac gidc quan nghe, nhin hay con duogc
goi la hanh vi “khdu didm”, “chat sex”, “nhin
diam”. Cac d6i twong tham chi sdn sang
dung nhiing tir nglr mang tinh chat manh
bao, tiéu cuc, bao luc... dé kich thich tri
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twong tuong va nhanh chong thoa man
tinh duc. Nhitng hanh vi nay khi dwoc
két hop véi cac hanh vi dam 6 vé mat thé
chat cé thé gay hai nghiém trong t6i stic
khoe ndi chung va stec khde tam than noi
riéng ctia nan nhan. Mac du diém d khoan
2 biéu 146 BLHS nam 2015 da quy dinh
tinh tiét tang nang dinh khung la “Gay r6i
loan tam than va hanh vi ctia nan nhan ma
ty 1é ton thuong co thé tir 31% dén 60%”
nhung khoéng phai truong hop rdi loan
tam than nao ciing cé thé xac dinh dwoc
ty 1é ton thuong co thé. Trong khi do, cac
hanh vi néu trén khi dwoc thwce hién da thé
hién tinh chét, mic d¢ nguy hiém cho xa
hoi cao hon so véi thong thwong.

Bén canh d6, nhiéu truong hop nguoi
dudi 16 tudi bi chinh thay, c6 gido hoac
nguoi trong co so gido duc thiee hién hanh
vi dam 6, hiém khi ¢6 treong hop nguoi
pham tdi lai chinh 1a nhitng nguoi 6 hiéu
biét phap luat*. Diéu nay dan dén hau qua
nguoi dudi 16 tudi roi vao trang thai tram
cam, hoc hanh sa stut, bo hoc hodc mong
muon chuyén truong dé tron tranh sy that.
Da6i véi nguoi dudi 16 tudi, ngoai cac hau
qua vé thé chat va tinh than, hau qua dan
t61 “lam nan nhin bo hoc” cting c6 thé duoc
coi la tinh tiét tang ndng, bdi 16 hoat dong
hoc tap cta Itra tudi nay dang dugc coi la
can thiét va quan trong nhat. Day c6 thé coi
la nhitng hau qua nghiém trong do hanh
vi dam 6 gay ra nhung lai khong dwoc quy
dinh trong BLHS 1a tinh tiét dinh khung
tang nang.

Ngoai ra, trong T6i hi€p dam nguoi
dudi 16 tudi, truong hop hiép dam “doi véi
nguoi dieoi 10 tudi” duwoc xac dinh la mot tinh
tiét dinh khung tang nang. Nguyén nhan la

¢ Nguyén Hitu Linh bj tuyén y dn, Toa phiic thdm khong chip
nhin khdang cdo kéu oan ciia cweu Vién phd Vién kiém sdt nhin
din Da Niang Nguyén Hiru Linh, it nguyén hinh phat 18
thang tu, https://vnexpress.net/nguyen-huu-linh-bi-
tuyen-y-an-3971922.html, truy cap ngay 14/7/2023.
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vi d0 tudi ctia nan nhan con qué nho, tam
sinh ly chua phat trién, khong c¢é kha nang
phan khang va tu bao vé ban than, vi vay
can c6 chinh sach ddc biét trong viéc bao vé
nhom tudi nay. Tuy nhién, trong Toi dam
0 d6i voi nguoi dudi 16 tudi thi day khong
duoc quy dinh la tinh tiét dinh khung tang
ndng. Diéu nay vira khong dam bao tinh
thong nhat trong cach quy dinh tinh tiét
dinh khung ctia nhém céc tdi xam hai tinh
duc tré em, vira danh gia khong dang mtic
d6 nguy hiém ctia hanh vi pham ti va xt
ly nguoi pham tdi trong Toi dam 6 d6i voi
nguoi dudi 16 tudi.

Thit ba, An 1¢ huéng dan dp dung Téi dam
0 doi v6i ngueoi duwdi 16 tudi theo quy dinh tai
Diéu 146 BLHS nam 2015 con mgt s6 ngi dung
chuea hop ly

Mot trong nhitng diém mdi thanh cong
ctia Diéu 146 d¢6 1a tinh tiét dinh khung
hinh phat “Ddi voi nguoi ma nguwoi pham tgi
co trach nhiém gido duc” duoc quy dinh tai
diém d khoan 2 DBiéu 146 BLHS nam 2015
da duoc Hoi dong Tham phén Toa an nhan
dan t8i cao thdng qua va ban hanh thanh An
lé s0 46/2021/AL1 ngay 25/11/2021°. Trong
ndi dung An 1é c6 quy dinh nhu sau: “[3]
Dinh Quang D la gido vién day mon dia ly cua
Trueong trung hoc pho'thong L. Ngay 26/3/2017,
D xudng khu hoc sinh dan tdc ngi trii nho hoc
sinh nam chit chudi gitip 6 phia sau khu tdp thé’
cua D, gap T choi ¢ phong cic hoc sinh nit va
biet T dang hoc 16p 10. Tir do D va T thuong
hay nhin tin cho nhau. Ngay 02/4/2017, T nhin
tin dén phong D choi va D c6 hanh vi ddm 06 doi
v6i T. Do dé, D biét T dwoc khoang mdt tuin
va biét T la hoc sinh ciia Truong trung hoc phé’
thong L. [4] Theo quy dinh tai diém d, e khoin
1 Diéu 31 Thong tw s6” 12/2011/TT-BGDDT

5 An 16 s6 46/2021/AL1 dwoc Hoi dong Tham phén
Toa an nhéan dan tdi cao thdng qua ngay 25/11/2021
va duoc cong bd theo Quyét dinh s6 594/QD-CA
ngay 31/12/2021 ctia Chanh 4n Toa an nhéan dan t6i
cao huéng dan chi tiét.
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ngay 28/3/2011 ciia By Gido duc va Dao tao
ban hanh kem theo Diéu ¢ trieong trung hoc co

s6, truong trung hoc phd thong va truong phd’

thong co nhiéu cdp hoc thi nhiém vu cia gido
vién bg mon la phai bao vé quyén va lgi ich chinh
dang cua hoc sinh, phdi hop voi gido vién chi
nhiém, cdc gido vién khdc trong viéc day hoc va
gido duc hoc sinh. Do do, véi tw cich la gido vién
cua Nha trieong, D phai cé trach nhiém gido duc
tdt ca cic hoc sinh cua Trieong, trong do cé chdu
Nguyén Thi T. Do dd, D phdi bi dp dung tinh
tiet dinh khung tang nang la “Do6i v6i tré em ma
nguoi pham t0i co trach nhiém gido duc” quy
dinh tai diém c khoan 2 Diéu 116 Bj ludt Hinh
sw nam 1999 moi ding phap luat.”

Tuy nhién, tac gia nhan thay trong noi
dung An 1& van con mot vai diém chua hop
ly, @6 1a: (i) An 1& 4p dung cho cac ddi tuong
dé 1a cac truong trung hoc pho thong, ma
theo quy dinh ctia B¢ Gido duc va Pao tao,
truong trung hoc pho thong la truong hoc
danh cho cac 16p 10 dén 16p 12 véi do tudi
ttr 16 dén dudi 18 tudi, trong khi d6 Toi dam
0 d6i voi nguoi dudi 16 tudi chi ap dung
cho d6i tuong bi xam hai tinh duc la nguoi
dudi 16 tudi. (ii) Nguoi pham t0i bi ap dung
trong Truong hoc chi ¢6 thé la “gido vién bj
mon”, “gido vién chu nhigm”, “cdc gido vién
khdc”. Viéc thu hep pham vi “nguoi pham
t0i 6 trach nhiém gido duc” da tao ra bat cap
trong qua trinh truy cttu trach nhiém hinh
st nguoi pham toi. Béi 1€, ngoai 03 nhom
ddi tuong trén, trong Truwong hoc van con
nhiéu d6i twong khéac tuy khong truc tiép
giang day cho cdc em nhung van dwoc coi
la nguoi o trach nhiém giao duc doi véi cac
em nhu: Gido vién bao miu, Hiéu tredng,
Pho Hiéu trudng, Tong phu trach doi hoac
la nguoi bao vé... Viéc ap dung tinh tiét
tang nang dinh khung nay c6 bao gom
nhiing d6i teong néu trén hay khong cling
dang 1a mot cau hai bi bd ngo.

Thir tw, hinh phat dwoc quy dinh doi véi
T6i ddm 6 ngueoi duedi 16 tudi chuwa dil sikc rin de
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Toi dam 6 ddi voi nguoi dudi 16 tudi
duoc quy dinh véi muace thap nhat la 06
thang tl1 giam va cao nhat la 12 nam tu. Co6
thé thdy, khung hinh phat trén nhe hon rat
nhiéu so véi cac tdi xam hai tinh duc nguoi
dudi 16 tudi khac nhu T6i hiép dam nguoi
dudi 16 tudi hay Toi cudng dam nguoi tir du
13 dén dudi 16 tudi. Mtec hinh phat nhw vay
chira dam bao tinh ran de va phong ngtra
toi pham, dac biét trong tinh hinh Téi dam
0 ddi voi nguoi dudi 16 tudi dién bién phiic
tap nhu hién nay. So véi mot s6 nudc trén
thé gidi thi hinh phat cta Viét Nam vé Toi
dam 6 d6i véi nguoi dudi 16 tudi con qua
nhe. Vi du: Diéu 176 BLHS Nhat Ban quy
dinh ngwoi dung vii luc hodc de doa dung
vit luc d€ quay rdi tinh duc d6i voi nam, nie
tlr du 13 tudi tro 1én thi c6 thé bi phat tu va
lam viéc cong tir 06 thang dén 10 nam®; hay
BLHS Lién bang Nga quy dinh treong hop
tang nang d6i voi chu thé thuc hién hanh vi
dam 6 d6i voi nguoi da biét ro la dudi 14
tuoi sé bi phat t1 ttr 08 nam dén 15 nam’.

Thir nam, doi twong bi xam hai trong Toi
dim 6 doi voi nguoi dwéi 16 tudi con tuong
doi hep, chuea phu hop véi Cong wéc quoc té vé
quyén tré em va thuc tien dau tranh, phong,
chong t6i pham

Theo quy dinh tai Diéu 146 BLHS nam
2015, ddi tuong tac dong cua loai toi pham
nay chi c6 thé 1a nguoi dudi 16 tudi. Do
vay, moi treong hop nguoi c6 hanh vi dam
0 doi voi nguoi tir da 16 tudi dén dudi 18
tudi sé khong bi truy ctru trach nhiém hinh
st theo t0i danh nay ma thwong bi xtr phat
hanh chinh hodc truy ctru trach nhiém hinh

® Dwong Khang, Tdy Ban Nha va cdc nwéc quy dinh
nhw thé nao vé hanh vi tin céng tinh duc?. Nguon
truy cap: https://plo.vn/tay-ban-nha-va-cac-nuoc-
quy-dinh-nhu-the-nao-ve-hanh-vi-tan-cong-tinh-
duc-post687269.html, truy cap ngay 03/10/2022.

7 Diéu 132 Chuwong 18 Bo luat Hinh sy Lién bang
Nga. Nguon truy cap: http://www.russian-criminal-
code.com/PartIl/SectionVII/Chapter18.html, truy cap
ngay 03/10/2022.
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TRAN XUAN THIEN AN

s theo Tdi lam nhuc nguoi khac (Diéu
155 BLHS nam 2015). Tuy nhién, viéc xt
ly trach nhiém hinh su theo T¢i lam nhuc
nguoi khac hién nay cling gdp rat nhiéu
kho khan khi chinh cac co quan tién hanh t&
tung hodc ban than nguoi bi hai phai chiing
minh dwoc minh bi “xiic pham nghiém trong
nhin phim...”%. Bén canh d6, hau qua délai
ctia hanh vi dam 6 ddi véi nguoi tie du 16
tudi dén dudi 18 tudi cling rat nang né, dac
biét la doi vdi cac em con trong tudi di hoc,
nhém tudi dugc xac dinh la dang “day thi”
c6 nhiéu sy thay doi vé tam sinh ly.

2. Mot s6 dé xuat, kién nghi hoan
thién quy dinh ctia phap luét hinh su vé
To6i dam 6 d6i v6i nguoi dudi 16 tudi

Tk nhitng phan tich trén, tac gia kién
nghi, dé xuat hoan thién quy dinh cta
BLHS va van ban huéng dan thi hanh vé
Toi dam 6 d6i véi nguodi dudi 16 tudi nham
tao sy thong nhat trong nhan thirc vé tinh
chat va mirc d6 nguy hi€m cua hanh vi dam
0, tranh bo 1ot tdi pham trong qua trinh diéu
tra, truy t5, xét x&, tix d6 bao vé tot nhat
quyén ctia nguoi dudi 16 tudi.

Thir nhdt, co quan nha nudc c6 tham
quyén can stta d6i, b6 sung hoan thién quy
dinh cua BLHS va van ban huéng dan thi
hanh vé T6i dam 6 d6i véi nguoi dudi 16
tudi dé viéc dp dung phap luat duoc thong
nhét trén thuec tién, cu thé:

- Stra d6i quy dinh tai khoan 1 Diéu 146
BLHS nam 2015 theo hudng bo quy dinh vé
muc dich ctia hanh vi dam 6 thanh: “Nguoi
nao du 18 tudi tré 1én ma c6 hanh vi ddm 6 doi
v6i ngudi dir6i 16 tudi thi bi phat...”.

- Stra d6i quy dinh tai khoan 3 Diéu 3
Nghi quyét s6 06/2019 theo hudng liét ke
day du thém cac hanh vi, cac bd phan trén
co thé dang dugc thé hién bang cac dau
ba chdm (“...”). Pong thoi, can giai thich
thém thé nao la bd phan nhay cam dang

8 Xem khoan 1 Diéu 155 BLHS nam 2015.
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dwoc néu trong quy dinh nay. Trong do,
“bo phan nhay cam” gom: Mong, ben, dui,
nach, v, ¢, tai; “bo phan khac trén co thé”
la nhitng bd phan khong phai 1a b phan
nhay cam; “tiép xac” 1a cac hanh vi gom:
Pung cham, co xat, cha xat, vuot ve, so,
bdp, cdu véo, hon, liém, mut.

- BO sung viéc giai thich “Giao ciu” va
“Hanh vi quan hé tinh duc khdc” vao hudng
dan tai khoan 1, khoan 2 Diéu 3 Nghi
quyét s6 06/2019 nhu sau: “Giao cdu quy
dinh tai khoan 1 Diéu 141, khoan 1 Diéu 142,
khoan 1 Diéu 143, khoan 1 Diéu 144, khoan
1 Diéu 145 va khoan 1 Diéu 146 cua B ludt
Hinh sw la...”; “Hanh vi quan hé tinh duc
khic quy dinh tai khoan 1 Diéu 141, khodn
1 Diéu 142, khoan 1 Diéu 143, khoan 1 Diéu
144, khoan 1 Diéu 145 va khoan 1 Diéu 146
cua B ludt Hinh sw la...”.

- BO sung thém tinh tiét giai thich hanh
vi dam 6 tai khoan 3 Diéu 3 Nghi quyét s&
06/2019 1a: Hanh vi sir dung mang Internet,
mang mady tinh, mang vién thong dé’ thuec hién
hanh vi ddm 6 doi voi nuoi dwdi 16 tudi.

Thir hai, dé xuat bo sung thém mot sd
tinh tiét ting nang dinh khung trong quy
dinh ctia BLHS d6i véi Téi dam 6 nguoi
dudi 16 tudi. Cu thé, bd sung tinh tiét “sir
dung khiu diam” va “lam nan nhin b hoc” lam
tinh ti€t dinh khung tang ndng tai khoan 2
biéu 146 BLHS nam 2015; b4 sung tinh tiét
“doi voi ngueoi dwoi 10 tudi” 1Jam mot tinh tiét
dinh khung tang nang tai khoan 3 Diéu 146
BLHS nam 2015. Tt d6, biéu 146 BLHS
nam 2015 dwgc stra d6i, bd sung nhuw sau:

“Piéu 146. To6i dam 6 doi v6i nguoi
du6i 16 tudi

1. Ngueoi nao dui 18 tudi tré 1én ma c6 hanh
vi ddm 6 doi voi nguoi dwdi 16 tudi. ..

2. Pham tgi thugc mot trong cdc trieong hop
sau day, thi bi phat tu tir 03 nam dén 07 nam:

a) Pham tdi ¢6 t6 chikc;
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9) Str dung khau dam;

h) Lam nan nhén bo hoc.

3. Pham tdi thugc mot trong cdc trueong hop
sau day, thi bi phat tu tir 07 nam dén 12 nam:

a...

¢) Déi vdi nguoi dudi 10 tudi.

4. NQuoi pham ti con cd thé...”

Thir ba, kién nghi Hoi dong Tham phan
Toa an nhan dan tdi cao cdng bd méot Anlé
khéac v6i vu an xay ra trong “Truong Tiéu
hoc” va mo rong khai niém “nguoi pham tgi
c6 trich nhiém gido duc”. Noi dung An 1& méi
c6 thé quy dinh cu thé nhu: “... Trieong tiéu
hoc, triong trung hoc co so, truong pho thong
c6 nhiéu cap hoc thi nhigm vy cua gido vién chu
nhiém la phdi bio vé quyén va li ich chinh ding
cua hoc sinh, phoi hop voi gido vién b mon, cic
gido vién khic va toan thé’cin b nhin vién Nha
trueong co trach nhiém trong viéc day hoc va gido
duc hoc sinh...”.

Thir tw, tac gia kién nghi co quan nha
nudc c6 tham quyén nang muc hinh phat
déi véi Toi dam 6 ddi voi nguoi dudi 16
tu6i. Diéu nay nhim bao dam cong tac
phong ngtra, ngan chdn loai t0i pham nay
cing nhu dam bao tinh ran de caa Nha
nudc doi voi cac toi xam hai tinh duc tré
em va Toi dam 6 ddi voi nguoi dudi 16 tudi
dang dan tré nén nguy hiém va pho bién
nhu hién nay.

Thir nam, d€ BLHS nam 2015 phu hop
v6i Cong wdc qudc t€ vé quyeén tré em’, vira
bao vé duoc tré em mot cach toan dién hon,
tac gia kién nghi can c6 s¢ phan hoa mic 46
nguy hiém cho xa hoi cua hanh vi dam 6 dé
ap dung phép luat duoc chinh xac, cu thé
la ndng do tudi tré em bi xam hai tinh duc
trong Toi dam 6 ddi véi nguroi dudi 16 tudi
tte “du6i 16 tudi” 1én thanh “dudi 18 tudi”.

° Piéu 1 Cong udc qudc t& vé quyeén tré em quy dinh
“Trong pham vi Cong wéc nay, tré em cé nghia la bat ky
nguoi nao dudi 18 tudi, triv triong hop phdp ludt c6 thé dirge
dp dung voi tré em do quy dinh tudi thanh nién som hon”.

20 Khoahoc Kiémsat

Két luin

BLHS nam 2015 da dat duoc nhiing
thanh cong nhat dinh trong viéc xay dung
khung phap ly bao vé ddi teong bi xam hai,
dac biét la tré em khoi nhitng toi pham lién
quan dén tinh duc, trong d6 ¢ Toi dam 6
ddi véi nguoi dudi 16 tudi. Tuy nhién, dé
nang cao hiéu qua ap dung phap luat cta
T6i dam 6 d6i voi ngueoi dudi 16 tudi, doi hoi
hé thong phap luat Viét Nam can phai hoan
thién cdc van ban hudéng dan lién quan dén
nhitng hanh vi xam hai tinh duc tré em ndi
chung va hanh vi “ddm 6” néi riéng, dong
thoi can co sy giai thich va 4p dung thong
nhat trong x& ly cac t6i pham tinh duc d6i
vOi tré em O niedc ta hién nay./.
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