BAO VE QUYEN CUA NGUGI BI BUOC TOI LA NGUGI DUGI 18 TUOI
TU GOC DO HOAN THIEN QUY BINH VE AP DUNG BIEN PHAP
NGAN CHAN TRONG BO LUAT TO TUNG HINH SU
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Tém tit: Ap dung bién phdp ngin chin v6i nguoi bi bude t6i la nguoi duci 18 tudi la ché dinh cin
thiét ciia t6 tung hinh sy nhdm ddm bdo logi trir nhiing kho khan, tré ngai tir phia nguoi bi budc t6i giy
ra cho co quan tién hanh t6 tung, dong thoi ciing la ché'dinh thé hign tinh nhén vin, nhdn dao cia phdp
lugt trong viéc ghi nhdn va bdo vé thoa ding cdc quyén, lgi ich hop phdp ciia nguoi bi budc t9i la nguoi
dudi 18 tuéi. Tuy nhién, cdc quy dinh ciia B6 ludt To tung hinh sw (BLTTHS) ndm 2015 chua thé hi¢n duoc
day di, can doi, hai hoa hai muc dich, | nghia d6. Bai viét phan tich, chi rd mot s6 vuong mdc, bt cap;
trén co sé do dé xudl, kién nghi hodn thién quy dinh ciia BLTTHS vé dp dung bién phdp ngin chdn véi
ngudi bi budc t6i la nguoi dudi 18 tudi dé tao sy thong nhit trong nhdn thiic va dp dung phdp ludt nham
bdo v¢ tot nhit quyén va loi ich hop phdp ciia nguoi dudi 18 tuoi.
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COMPLETING REGULATIONS ON APPLYING PREVENTIVE MEASURES IN
THE CRIMINAL PROCEDURE CODE TO ENSURE RIGHTS OF THE ACCUSED
WHO IS UNDER 18 YEARS OLD

Abstract: It is necessary to regulate the application of preventive measures to the accused
who is under 18 years of age in criminal procedures. One hand, this institution ensures to erase
difficulties caused by the accused to the procedure-conducting agencies; on the other hand, it shows
humaneness of legal regulations in adequately recognizing and protecting the legitimate rights
and interests of minors charging with crimes. However, meanings of those regulations in the 2015
Criminal Procedure Code have not fully expressed. This article analyzes a number of obstacles to
proposes recommendations for perfecting provisions of the 2015 Criminal Procedure Code on
applying preventive measures to the accused peson who is under 18 years old, then raising consistent

awareness and law application to best protect the minors’ legitimate rights and interests.
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1. Khai quat vé ap dung bién phap
ngin chin déi véi nguoi bi budc toi la
nguoi dudi 18 tudi

Bién phap ngan chan (BPNC) la nhiing
bién phap cudng ché duoc quy dinh trong
BLTTHS, do co quan c6 thdm quyén ap
dung d6i v6i nguoi bi budc toi dé kip thoi
ngdn chdn tdi pham, ngdn chdn viéc ho gay
kho khan cho cong tac diéu tra, truy t5, xét
xt, thi hanh an hoac ti€p tuc pham ti. Viéc
ap dung BPNC tao ra nhiing thuan loi nhat
dinh cho qua trinh giai quyét vu an hinh sw
nhung dong thoi cling an chira cac nguy co
xam pham quyeén ctia nguoi bi budc t6i. Vi
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vay, d€ dam bao quyén con nguoi, viéc ap
dung BPNC chi dwoc thuc hién khi ¢ cac
can ctt theo quy dinh ctia phap luat'. Can
ct, thu tuc, trinh tw 4p dung bién phap
ngan chan luén dwgc quy dinh rat chat

* Email: Hanhbui76@gmail.com

Tién si, Truéng khoa Phdp ludt hinh sy va Kiém
sdt hinh sy, Truong Pai hoc Kiém sdt Ha N§i

** Thac si, Gidm doc Trung tdm Bdo dam chit
lugng ddo tao, Truong Pai hoc Kiém sdt Ha Noi

! Bui Thi Hanh (2017), Hoat djng ctia Vién kiém sit nhin
din trong thwc hanh quyén cong to va kiém sit viéc dp
dung cdc bign phap ngan chin cia Co quan diéu tra, Luan
4n tién si Luat hoc, Hoc vién Canh sat nhan dan.
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ché, dac biét voi doi tuong 1a nguoi dudi
18 tudi pham toi.

Nguoi dwdi 18 tudi 1a chi thé dac biét
cua phap ludt, duwgc phap luat quoct€ciing
nhu cac qudc gia trén thé gi¢i bao ho bang
nhitng quy dinh riéng biét. DS la nhitng
nguoi chwa phat trién hoan thién vé thé
chat, tinh than, chua c¢6 kha nang nhan
thirc va kha nang diéu khién hanh vi day
du. biéu 1 Céng wdc qudc t&€ vé quyeén tré
em nam 1989 ctia Lién hop qudc da dinh
nghia: “Tré em c6 nghia la bat ky nguoi nao

dwéi 18 tudi, triv trieong hop phdp lugdt co thé’

dp dung voi tré em do cé quy dinh tudi thanh
nién sém hon”. Twong thich véi do, khoan
1 biéu 21 B luat Dan sy nam 2015 cling
quy dinh: “Nguwoi chwa thanh nién la nguoi
chuea di 18 tudi”. Nhu vay, vé co ban, phap
luat quoc t€ va phap luat Viét Nam déu
coi nguoi chua thanh nién la ngwoi dudi
18 tudi. Viéc thong nhat thira nhan nguoi
chua thanh nién la nguroi dwdi 18 tudi vira
ghi nhan trang thai chua phat trién hoan
thién, day du vé thé chat, tinh than ctia ho,
dong thoi xac nhan dia vi, tu cach phap ly
ctia nguoi do theo luat dinh

Theo Tu dién giai thich thuat ngi
Luat hoc, BPNC dwoc hiéu la “bién phip
cuong ché’té’ tung dap dung doi voi bi can, bi
cdo hodc ngueoi chwa bi khoi to (trong truong

hop khdn cdp hodc pham t6i qud tang) dé

ngan chan nhitng hanh vi nguy hiém cho xa
hgi cua ho, ngan ngira ho tiép tuc pham tgi,
tron tranh phdp ludt hodc ¢é hanh dong gdy
can tré cho viéc diéu tra, truy to, xét xir va
thi hanh dn”3. Con theo gido trinh Luat to
tung hinh sw cua Truong Dai hoc Kiém
sat Ha Noi, BPNC duoc hiéu la bién phip
do co quan, nguoi c6 tham quyén tién hanh

2 Nguyén Thi Ninh Binh (2017), Ap dung cdc bign phdp
ngan chin bat, tam giit, tam giam doi véi nguoi dwdi 18
tudi pham ti tie thiec tién thanh phd’ Ho6 Chi Minh, Luan
van Thac si Luat hoc, Hoc vién Khoa hoc xa hoi.

® Truong Dai hoc Luat Ha Noi, Tir dién gidi thich thugt
ngir Ludt hoc, NXB. Cong an nhan dan, Ha No6i, 1999
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t0'tung dp dung doi voi nguoi bi nghi la thuec
hién toi pham, bi can, bi cdo nham ngan chdn
viéc nguoi do bo trom, tieu huy chieng cit, gdy
kho khin cho vigc diéu tra, truy to, xét xit, thi
hanh dan hodc sé tiép tuc pham tgi*.

Tt cac khdi niém néu trén, co thé dua
ra khai niém Ap dung BPNC véi nguoi bi
budc t6i la nguoi dwdi 18 tudi la viéc chil thé’
c6 thiam quyén trong t6'tung hinh sw, dwa trén
chirng cie da thu thap dwoc va cin civ dp dung
BPNC theo ludt dinh, quyét dinh lwa chon
bi¢n phdp ngin chin cu thé dé dp dung véi
nguoi dwéi 18 tudi bi nghi ngo hodc di thiec
hién hanh vi pham tgi nham kip thoi ngan
chan tgi pham, ngan ngira ho tiép tuc pham
t61, bo tron hodc gdy khé khan, can tro cho viée
diéu tra, truy t6, xét xir hodc thi hanh dn.

Ctng nhu phap luat hinh sy, phap
luat t6 tung hinh sw c6 nhiing chinh sach
wu tién dac biét d6i véi nguroi dwdi 18 tudi
khi bi khoi t5, diéu tra, truy to, xét xt,
nham phit hop véi dic diém phat trién
chua hoan thién vé thé chat, tinh than,
vé nhan thiic, tdm sinh ly cling nhu kha
nang giao duc, cai tao ddi véi ho. Ap dung
bién phap ngan chadn la mot trong nhiing
ché dinh thé hién 1o nét si vu tién bao vé
quyén cua nguoi budc toi la nguoi dwdi
18 tudi trong t6 tung hinh sy. Dén nay,
ché& dinh nay trong BLTTHS da thé hién
s hoan thién, tiép can gan hon t6i cac
gia tri bao vé quyén con nguoi, tuy nhién
thuc tién 4p dung van phat sinh mot s&
bat cap can ti€p tuc nghién ctru dé€ bao vé
tot hon quyeén, lgi ich hgp phap ctia nguoi
bi budc tdi la nguoi dwdi 18 tudi.

2. Mot s6 vuéng mac, bat cap trong
quy dinh ctia B§ luat Té tung hinh su
vé 4p dung bién phéap ngin chin ddi véi
nguoi dwdi 18 tudi

Viéc ap dung BPNC d6i véi nguoi bi

* Truong Pai hoc Kiém sat Ha Noi, Gido trinh Ludt T6
tung hinh sy, NXB. Chinh tri Quéc gia — Sw that, Ha
N©bi, 2016, tr.196
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budc tdi la nguwoi dwdi 18 tudi duoc thuc
hién trén co s¢ tuan thu cac quy dinh ctia
BLTTHS, trong d6 chu yéu dua trén Diéu
419, cu thé la:

- Chi 4p dung bién phap ngan chan
ddi voi nguoi bi budc tdi la nguoi dudi 18
tudi trong trueong hop that can thiét. Chi
ap dung bién phap tam gitt, tam giam doi
véi ngroi bi budce toi 1a nguoi dudi 18 tudi
khi c6 can ctt cho rang viéc ap dung bién
phap gidm sat va cac bién phap ngan chan
khac khong hiéu qua.

- Nguoi tir da 14 tudi dén dudi 16
tudi cd thé bi git trong treong hop khan
cap, bi bat, tam gitt, tam giam vé toi pham
quy dinh tai khoan 2 Diéu 12 cua B luat
Hinh sy (BLHS) néu c6 can ctt quy dinh
tai cac diéu 110, 111 va 112, cac diém a, b,
¢, d va d khoan 2 biéu 119 BLTTHS.

- Nguoi ttr du 16 tudi dén dudi 18 tudi
co thé bi gitr trong treong hop khan cap,
bi bat, tam gitt, tam giam vé tdi nghiém
trong do cO y, t0i rat nghiém trong, ti dac
biét nghiém trong néu cé can ctt quy dinh
tai cac diéu 110, 111 va 112, cac diém a, b,
¢, d va d khoan 2 Diéu 119 cta BLTTHS.

- P61 voi bi can, bi cdo tr du 16 tudi
dén dwdi 18 tudi bi khoi t6, diéu tra, truy
t0, xét xx vé tdi nghiém trong do vo y, toi
it nghiém trong ma BLHS quy dinh hinh
phat tli dén 02 nam thi c6 thé bi bat, tam
gitr, tam giam néu ho ti€p tuc pham t0i,
b trén va bi bat theo quyét dinh truy na.

- Thoi han tam giam d6i véi nguoi bi
budc toi 1a nguoi dudi 18 tudi bé”mg hai
phan ba thoi han tam giam d6i véi nguoi
du 18 tudi tro lén.

- Khi khong con can c dé tam git,
tam giam thi co quan, nguoi c6 thdm
quyén phai kip thoi huy bo, thay thé bang
bién phap ngan chan khac.

Quy dinh trén day da thé hién dugc
duong 16i xtr ly nhan dao, chinh sach tw
phap than thién, phuc hoi d6i véi nguoi bi
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budc tdi la nguoi dwdi 18 tudi. Tuy nhién, dé
phat huy tinh hiéu luc, hiéu qua cta chinh
sach t6 tung than thién, phuc hoi véi nguoi
dudi 18 tudi, cic quy dinh trén day van con
mot s virdng mac bat cap nhu sau:

Thif nhdt, quy dinh vé viéc ap dung
BPNC d6i véi nguoi dwdi 18 tudi tai
khoan 1 biéu 419 BLTTHS nam 2015 quy
dinh “chi dp dung bién phdp ngin chan doi
v6i nguwoi bi budc t6i la nguoi dwdi 18 tudi
trong truwong hop thit can thiét”. Hién nay,
BLTTHS nam 2015 va cac van ban hudng
dan thi hanh khong giai thich nhu thé nao
duoc coi la “that can thiét”. Dong thoi,
cling can nhan thiic ding dan tinh than
“chi ap dung bién phap tam gitt, tam giam
do6i voi nguoi bi budc toi la nguoi dwdi 18
tudi khi ¢ can c cho rang viéc ap dung
bién phdp gidm sat va cac bién phap ngan
chan khac khong hiéu qua”. Boi 1€, khong
c6 hudng dan cu thé cho viéc thuc hién
nguyén tac trén nén dan dén thyee trang ap
dung con co s nhan thirc khac nhau.

Vi du: Vao ltuc 01 gio 45 phat ngay
09/7/2019, Nguyén Ngoc N (15 tudi) diéu
khién xe gan mdy bién s 94H4-XXXX
ché Huynh Trung C (16 tudi) chay long
vong choi va trén duong di, N ra C tim
tai san cudp giat ban 14y tién chia nhau
tiéu xai, C dong y. Khi dén trudc nha sd
28M duong BP, quan 6, C phat hién ong
Lé Ngo M dang ngdi trén xe gan may dau
sat Ié duong nghe dién thoai nén chi cho
N thay. Do C khong dam giat nén N quay
dau xe lai roi giao xe cho C diéu khién cho
N. C lién diéu khién xe chay 1én ap sét xe
ong M dé N ngbi sau dung tay phai giat
chiéc dién thoai cia 6ng M roi vot xe tau
thoat. Ngay lap ttc, ong M diéu khién xe
dudi theo dén trudc nha s6 144 duong
CL, quan F thi bat giit dwoc N giao Cong

5 Lé Thi Ha (2023), Ap dung bi¢n phdp ngin chin doi véi
nguoi bi bugc t¢i la nguoi dwéi 18 tudi trong giai dogn
didu tra tiv thiee tién tinh Dik Lik, Luan vin Thac si
Luat hoc, Trueong Dai hoc Kiém sat Ha Noi.
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an phuong K, quan F giai quyét. Riéng C
chay thoat dén khoang 05 gio cung ngay,
C dén Cong an phuong ], quan F dau
tht. 02 bi can bi bat tam giam tir ngay
09/7/2019°. Trong vu an nay, 02 bi can déu
la nguwoi dudi 18 tudi, khong cd tién an,
tién sy, trong qud trinh diéu tra, truy to,
xét xtr déu co thai do thanh khan khai bao,
an nan hdi cai; mot trong sd ho cd tinh
tiet dau tha. Tuy nhién, ca hai van bi tam
giam tir ngay bj bat gitt, dau thu cho dén
khi mo phién toa xét xtr.

Thit hai, quy dinh vé can ctt ap dung
bién phap tam giam véi nguoi tir du 14 dén
dudi 16 tudi tai khoan 2 Biéu 419 BLTTHS
nam 2015 chua thé hién dwgc duong 161 xw
ly riéng ap dung voi nguoi dudi 18 tudi. So
di nhw vay 1a vi quy dinh nay dan chiéu tré
lai cac diéu luat vé can c ap dung BPNC
twong tng nhu doi voi nguoi da thanh
nién (trong treong hop pham toi ma mtc
cao nhat cua khung hinh phat ttr 02 nam ttt
trd 1én), ngoai ra khong bd sung thém dau
hiéu nao cho thdy viéc 4p dung BPNC véi
nguoi dudi 18 tudi dé ro rang la c6 can cte
va can thiét. Tt d6 cho thay, truong hop
nao nguoi dua 14 dén dwdi 16 tudi phai chiu
trach nhiém hinh su (pham t0i rat nghiém
trong, t0i ddc biét nghiém trong & mot sd
loai t6i) thi treong hop d6 ho déu cé nguy
co bi ap dung BPNC néu c6 cac dau hiéu
“can trd diéu tra, truy t6, xét xi@”. Diéu nay
hoan toan giong voéi chinh sach ap dung
doi véi nguoi da thanh nién ma khong cé
bat ky sy phan héa nao.

Thit ba, quy dinh vé can ct ap dung
cac BPNC nhu gitt khan cap, bat, tam gitr
cting chua c6 su phan hoa gitta nguoi da
thanh nién va nguoi dudi 18 tudi. Diéu
419 BLTTHS ndm 2015 chi dan chiéu tro
lai cac diéu luat vé gitr khan cap, bat, tam
gitt ma khong kem theo ddu hiéu riéng,
ddac thu riéng cho ngwoi dudi 18 tudi pham

® Ban an s6 118/HSST vé toi Cudp giat tai san ctua
TAND Quan 6 TP. H6 Chi Minh.
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toi nhu trong cach quy dinh véi bién phap
tam giam. Do d¢6, c6 thé nhan thay viéc ap
dung cac BPNC chua c6 sy khac biét vé
can ctt ap dung gitta nguoi dwdi 18 tudi
voi nguoi da thanh nién.

Thit tu, viéc phan hoa cac treong hop
bat, tam gitt, tam giam véi nguoi tir du 16
tudi dén dudi 18 tudi pham tdi it nghiém
trong con co6 su bat cap. Cu thé, khoan 4
biéu 419 BLTTHS nam 2015 quy dinh c6
thé bi bit, tam gitt, tam giam doi voi bi
can, bi cdo tir du 16 tudi dén duwdi 18 tudi
bi khoi t6, diéu tra, truy td, xét xu vé toi
nghiém trong do v y, t0i it nghiém trong
ma BLHS quy dinh hinh phat tu dén 02
nam. Trong khi d6, khoan 3 Diéu 419
BLTTHS ndm 2015 quy dinh vé truong
hop pham t6i nghiém trong do cd'y, t0i rat
nghiém trong, t0i ddc biét nghiém trong.
Nhu vay, vé ky thuat lap phap, quy dinh
tai khoan 4 Diéu 419 BLTTHS nam 2015
bo sot treong hop pham toi (it nghiém
trong) ma mutrc cao nhat ctia khung hinh
phat la tt trén 2 nam dén 3 nam tu’.

Thit nam, thoi han 4p dung bién phap
tam giam d6i véi nguoi dudi 18 tudi chwa
co su phan hda gitra cac do tudi cu thé.
Can ctt mtirc do phat trién thé chat, tam
than va kha nang gido duc cai tao, BLHS
da quy dinh cdc mtc hinh phat khac
nhau, ddc biét d6i véi hinh phat tu khi 4p
dung véi nguoi dudi 18 tudi pham toi o
dd tudi khac nhau. Tuy nhién, quy dinh
vé thoi han tam giam trong BLTTHS nam
2015 lai chwa ¢6 su phan hdéa dé dam bao
twong thich véi BLHS nam 2015. Cu thé'la
thoi han tam giam dp dung vdi bi can, bi
céo la nguoi dudi 18 tudi bang 2/3 ddi véi
nguoi tir 18 tudi tro 1én®. Nhuw vay, quy
dinh vé thoi han tam giam doi véi nguoi
bi budc t6i la nguoi duwdi 18 tudi chua co
st khac biét so véi nguoi da thanh nién
dé phu hop vdi miee d phat trién vé thé

7 Blii Thi Hanh (2017), tidd
$ Khoan 1 Diéu 419 BLTTHS nam 2015
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chat, tam than va bao dam quyeén, loi ich
hop phép cta ho.

3. Gidi phdp hoan thién quy dinh
ctua Bj luit T6 tung hinh sy nim 2015
vé 4p dung bién phéap ngin chin ddi véi
nguoi dwoi 18 tudi

b€ nang cao hiéu qua ap dung phap
luét, tdng cuong bao vé quyén ctia nguoi
bi budc toi ddc biét la nguwoi dudi 18 tudi,
can khac phuc nhitng vudng mac, bat cap
trén day vé ap dung BPNC d6i véi nguoi
bi budc tdi la nguwoi dudi 18 tudi trong
BLTTHS. Cu thé nhu sau:

M0t la, can tiép tuc khéng dinh viéc
ap dung cac BPNC d6i véi nguoi dudi
18 tudi phai dam bao tinh c6 can cit ma
truede hét la cac can e chung quy dinh tai
biéu 109 BLTTHS nam 2015. Viéc ap dung
bat ky BPNC nao ddi véi nguoi bi budc
t0i no6i chung déu phai chirng minh dwgc
thoa man can ct quy dinh tai Diéu luat
nay trudc khi chitng minh thoa man cac
can ct riéng quy dinh vé ting bién phap’.
Néu khong thoa man mot trong cac can
c nay thi nguoi c6 tham quyén khong
xem xét ap dung bat ky BPNC nao doi
voi nguoi dudi 18 tudi, ké ca cac BPNC
khong c¢6 tinh giam gitr. Tiép dén, khi
lwa chon ap dung BPNC cu thé, nguoi c6
tham quyeén phai chitng minh treong hop
dé théa man can ck, diéu kién ap dung
riéng cua tieng BPNC. Do d6, can ¢6 quy
dinh cu thé vé “su cin thiét” phai 4p dung
BPNC d6i véi nguroi dudi 18 tudi theo
huong, day la nhitng treong hop khong
c6 can ctt d€ ap dung bién phap giam sat,
hoac viéc 4p dung cac bién phéap gidm sat
khong du dam bao ngan ngtra nhitng kho
khan, trd ngai do nguoi pham toi gay ra
cho cong tac diéu tra, truy to, xét xtr. Vi
du: Bi can khong ¢6 noi cu tra 1o rang;
khong c6 nguoi than thich; bi can c6 nhan
than xdu; tdi pham da thyc hién la toi

9 Bt Thi Hanh (2017), tldd
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pham rat nghiém trong hodc toi pham dac
biét nghiém trong...

Hai la, tang ceong hiéu qua ap dung
bién phap gidm sat ngwoi bi budc toi la
nguoi dudi 18 tudi dé han ché viéc ap
dung BPNC d6i véi ho. Theo d6, can stta
d6i quy dinh tai Diéu 418 BLTTHS nim
2015 theo hudng bo sung ché tai ap dung
vOi nguoi dai dién ctia ngwoi duoi 18
tudi duoc giao giam sat khi khong thong
bao, phdi hop vdi co quan c6 tham quyén
trong treong hop nguoi duoc gidm sat
cO dau hiéu bo tron hodc ¢6 hanh vi mua
chudc, cudng ép, xui giuc ngwoi khac khai
bao gian doi, cung cap tai liéu sai su that;
tiéu huy, gia mao ching ct, tai liéu, d6 vat
cua vu an, tau tan tai san lién quan dén vu
an; de doa, khdng ché, tra thu nguoi lam
chiing, bi hai, nguoi t6 giac tdi pham hodc
ngwoi than thich cta nhitng nguoi nay
hodc tiép tuc pham tdi. Hién nay, nguoi
dai dién cho ngwoi bi budc tdi duoc giao
gidm sat néu vi pham nghia vu thi tuy
theo tinh chat, mtc d6 vi pham c6 thé bi
thay d6i hodc bi xt ly theo quy dinh cua
phap luat'®. Do d6, can quy dinh cu thé ché
tai nay d€ tang cuong hiéu lyc, hiéu qua
cua viéc giam sat doi véi nguoi bi bude
toi. Tham khao BLTTHS mét s6 qudc gia,
c6 thé nhan thay phap luat nhiéu nudce cd
quy dinh ché tai ap dung doi véi nguoi
duwoc giao gidm sat ma vi pham nghia vu
giam sat. Cu thé, nguoi cd trach nhiém
gidm sat nguoi dudi 18 tudi pham toi néu
vi pham nghia vu thi ¢ thé bi phat tién
dén mot thang lwong t6i thiéu hodc bi ap
dung bién phap canh cao'’.

10 Khoan 2 biéu 11 Théng tu sd 06/2018/TTLT-
VKSNDTC-TANDTC-BCA-BTP-BLDTBXH ngay
22/12/2018 cua Bo Lao dong, Thiong binh va Xa hoi,
Bo Tw phap, Vién Kiém sat nhan dan t6i cao, B Cong
an, Toa an nhan dan t6i cao vé phoi hop thuc hién
mdt s& quy dinh cua BLTTHS vé thu tuc t6 tung d6i
véi nguoi dudi 18 tudi

! Tuong Duy Kién (2019), “Quyén tré em va quyén ctia
nguoi dudi 18 tudi trong twe phap hinh sy: Kinh nghiém
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BAO VEQUYEN CUA NGUOI BIBUOC TOI LANGUOI DUOI 18 TUOL...

Mt khéc, can ¢6 hudéng dan cu thé hon
ve bién phap gidm sat dé tranh nham 1an khi
dong nhat viéc ap dung bién phap giam sat
vdi bién phap cdm di khoi noi cu tra. Co y
kién cho rang, khi ap dung bién phép giam
sat nguoi bi budc toi la nguoi dudi 18 tudi
thi co quan tién hanh t& tung van c6 quyén
ap dung bién phap cam di khoi noi cu tr
do6i véi ho dé tang cuong hiéu qua ngan
chan trong thuee tién!2. Xét vé mat y nghia,
muc dich, néu cho rang bién phap gidm sat
nguoi dudi 18 tudi pham tdi co thé ap dung
dong thoi véi bién phap cam di khoi noi
cu tri thi vo0 hinh chung da lam mat di y
nghia, muyc dich cta bién phdp giam sat 1a
dé nham thay thé, giam thiéu viéc ap dung
cac BPNC vo6i nguoi dudi 18 tudi.

Ba la, quy dinh r6 khi lea chon BPNC
dé ap dung ddi véi nguoi dwdi 18 tudi thi
nguoi tién hanh t6 tung can can nhac,
Iya chon cdc BPNC khong co6 tinh giam
gitt nhw cdm di khoi noi cw trd, bao linh,
dat tién dé€ bao dam. Tuy nhién, cac bién
phép nay cting chi dwoc ap dung khi thoa
man tinh c6 cidn c (quy dinh tai Diéu
109 BLTTHS nam 2015) va tinh can thiét
(khong c6 can ctt ap dung bién phap giam
sat hodc tuy cdé cdn cit dp dung nhung
khong hiéu qua). D&i v6i cac bién phéap
bat, tam gitt, tam giam chi dwoc xem xét
ap dung khi viéc ap dung cdc bién phap
cam di khoi noi cu trg, bao linh, dit tién
dé bao dam khong du stiic ngan chan viéc
ngwoi bi budc toi gay kho khan, “can tr¢”
cho cong tac diéu tra, truy to, xét xtr.

Bén ld, quy dinh rd can ct ap dung

ctua Cong hoa Lién bang Puc va Viét Nam”, Bio dam
quyén tré em va quyén cua nguoi dudi 18 tudi trong tw phdp
hinh suw: Kinh nghiém thiec hign Céng woc cua Lién hop quoc
tai Dikc va Viét Nam, Hoc vién chinh tri Khu vue 2

2 Dwong Tan Thanh (2019), Biém mdi va vudng
méc vé bién phap giam sat nguoi bi budc toi dudi
18 tudi, Tap chi Toa dn, ngudn truy cap: https://www.
tapchitoaan.vn/diem-moi-va-vuong-mac-ve-bien-
phap-giam-sat-nguoi-bi-buoc-toi-duoi-18-tuoi
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bién phap giit khan cap, bat, tam gitr ddi
véi nguoi bi budc toi la nguoi tir da 14 dén
duwdi 16 tudi d€ dam bao sy phéan hoa so
véi nguoi tir du 16 tudi dén dwdi 18 tudi.
Hién quy dinh vé viéc ap dung cac bién
phéap ndi trén ddi véi nhom doi tuwong nay
khong c6 sut khac biét so vdi nguoi tir du
16 tudi dén dudi 18 tudi ngoai di€ém khac
duy nhat lién quan dén loai t0i ma nguoi
d6 phai chiu trach nhiém hinh sy. Diéu
nay khong dam bao dwoc sy phan héa va
phu hop véi chinh sdch nhan dao d6i voi
nguoi pham tdi khi chwa du 16 tudi. Do
do, can tdch khoan 2 Diéu 419 BLTTHS
nam 2015 thanh hai doan riéng biét dé
quy dinh vé can ctt ap dung bién phap
gitt trong truong hop khan cap, bi bat,
tam gitt va quy dinh vé can ct 4p dung
bién phap tam giam, trong mdi nhém cé
sit nhan manh vé can cr d€ dam bao viéc
ap dung duoc chat ché, cu thé la:

“2. Nguoi tir du 14 dén duweoi 16 tudi co
thé'bi giir trong trueong hop khin cdp, bi bit,
tam giir vé t9i pham quy dinh tai khoan 2 Diéu
12 BLHS néu co can cir quy dinh tai cdc diéu
110, 111, 112 va ¢6 cdn cii, cin thiét phai
tam giam déi vdi ho.

Nguoi tir du 14 dén dwéi 16 tudi co thé’
bi tam giam néu co can cir quy dinh tai cdic
diéma, b, ¢, d, d khodn 2 Diéu 119 cuia Bo ludt
nay, va viéc dp dung bién phdp giam sit,
cdc bién phdp ngdn chdn khdc déi vdi ho
khong hiéu qua”.

DPong thoi, stta doi khoan 4 biéu 419
BLTTHS theo hudng, khong tach bach cac
treong hop pham tdi it nghiém trong theo
mutc quy dinh hinh phat tu dén 2 nam
(va trén 2 nam, nhuw thuc trang quy dinh
dang bo soét), vi thuce chat su phan hda
nay khong cé y nghia nhuw d6i voi nguoi
da thanh nién. Do d¢, can stta quy dinh
nay thanh “D&i voi bi can, bi cdo... vé toi
nghiém trong do vo y, tdi it nghiém trong
thi c6 thé bi bit, tam gitt, tam giam...”.
Nhu vay da dam bao du céac loai toi duoc
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nhéc dén trong can ctt 4p dung bién phap
bét, tam gitt, tam giam voi ngwoi tie du 16
tudi dén dudi 18 tuoi.

Mat khac, bo sung quy dinh vé phan
hoa thoi han tam giam tuwong tng véi cha
thé pham tdi 6 cac dd tudi khac nhau. Can
quy dinh thoi han tam giam khac nhau
gitta cdc nhom nguoi dudi 18 tusi nham
dam bao su twong thich vdi sy phan hoa
vé mtrc hinh phat ap dung d6i véi ho theo
quy dinh trong BLHS. Theo d¢, thoi han
tam giam ap dung véi nguoi tie du 14 tudi
dén dudi 16 tudi phai ngan hon thoi han
tam giam ap dung véi nguoi tir du 16 tudi
dén dudi 18 tudi. Vi vay, doan 2 khoan
1 Diéu 419 BLTTHS nam 2015 can stra
thanh: “Thoi han tam giam déi vdi nguoi
tir 14 dén dudi 16 tudi khong qud 1/2 thoi
han tam giam doéi véi nguoi di 18 tudi tro
lén. Thoi han tam giam déi v6i nguoi tir 16
dén duéi 18 tudi khong qud 2/3 thoi han tam
giam doi voi nguoi di 18 tudi tré lén...".

Nam la, stta d6i can c& ap dung bién
phép gitr nguoi trong truong hop khan
cap doi véi nguoi tir da 14 dén dudi 16
tudi chuan bi pham toi dé dam bao sy
twong thich véi quy dinh tai khoan 3 Diéu
14 BLHS nam 2015 boi khong phai moi
truong hop nguoi tir da 14 dén dudi 16
tudi chuan bi pham t6i déu bi x& ly hinh
sw. Ho chi ¢6 thé bi xtt ly hinh sy néu chuan
bi pham céc tdi quy dinh tai Diéu 123, Biéu
168 BLHS nam 2015. Nhu vay, doi voéi
nhitng t0i danh ma ho khong bi xtt ly hinh
su 0 giai doan chudn bi pham tdi thi viéc
ap dung bién phap gitt ngueoi trong treong
hop khan cdp theo diém a khoan 1 Biéu
110 BLTTHS nam 2015 r0 rang la khong c6
can cit. Trong treong hop nay, co quan tién
hanh t6 tung khong thé &p dung BPNC d6i
v6i ho ma can chuyén cho co quan c6 tham
quyeén ap dung cac bién phap xt ly khac.
Do d6, bo sung doan 2 vao khoan 2 Diéu
419 BLTTHS ndi dung sau: “Nguoi tir du 14
dén duwdi 16 tudi chi co thé'bi giik trong trieong
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hop khin cdp theo diém a Diéu 110 By ludt nay
néu c6 dii cin cik dé xdc dinh nguoi dé dang
chudn bi pham t0i quy dinh tai Diéu 123,
Diéu 168 B ludt hinh su” /.
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