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Tém tit: Nhung truong hop loai trir trach nhi¢m hinh sy trong B¢ lugt Hinh sy ndm 2015 (sia
déi, bo sung nim 2017 — sau ddy goi tdt la BLHS nim 2015) mdc du dd c6 nhiéu diém méi, tién bo
nhung dé¢ thong nhdt nhin thu“c, thi hanh diing va c6 cdn cii thi viéc nghién cuu, hoach dinh chinh
sdch hinh sy va dé xudt gidi phap tzep tuc hoan thién quy dinh vé ché dinh nay vén la yéu ciu cin
thiét. Trong khuén kho bai viét, tic gid deé xud't kién nghz hoan thién phép lugt (cic biéu 20, 21, 23)
va ban hanh vin ban huéng din dp dung phdp ludt veé nhiing tinh tiét logi trir trdch nhi¢m hinh sy
trong BLHS hién hanh.
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CONTINUE TO IMPROVE REGULATIONS ON CASES EXCLUDING
CRIMINAL LIABILITY IN THE 2015 PENAL CODE
(AMENDED AND SUPPLEMENTED IN 2017)

Abstract: Although there are many new and progressive points in the cases of exclusion of criminal
liability in the 2015 Penal Code (amended and supplemented in 2017), it is still a necessary requirement
for researching, planning criminal policies and proposing solutions to continue improving regulations
on this institution in order to unify awareness, implement correctly and effectively. Within the
framework of the article, the author proposes recommendations to improve the law (Articles 20, 21,
23 of the 2015 Penal Code) and issue documents guiding the application of the law on circumstances
excluding criminal liability in the current Penal Code.
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1. Quy dinh ctia B luat Hinh sy nam
2015 vé nhitng truong hop loai trir trach
nhiém hinh sy va nhitng van dé dit ra

Ché€ dinh nhiing treong hop loai tri
trach nhiém hinh sy dwoc ghi nhan tai
Chuong IV BLHS nam 2015 véi 07 diéu
luat tir Diéu 20 dén Diéu 26 1a mot budce
tién mai rat quan trong, da lam rd ranh
gidi gitta cac quy pham thudc vé toi
pham va cac quy pham khong phai la toi
pham trong hoat dong lap phap hinh s
Viét Nam?.

! Bai viét nay dwoc tai trg thywc hién béi dé tai nghién
cttu khoa hoc cdp Truong - Truong Pai hoc Mé Ha
Noi. Mi s6 MHN 2022-02.12

2 Lé Van Cam (bién soan), Nhin thitc khoa hoc vé phiin
chung phdp lugt hinh sy Viét Nam sau phdp dién hoa lin
thir ba (sich chuyén khdo), NXB. Dai hoc Qudc gia Ha
Noi, 2018, tr.40

$6 10 - 2023

1.1. Su kién bdt ngo

Su kién bat ngo duoc quy dinh tai
biéu 20 BLHS nam 2015. So véi BLHS
nam 1999 (stta doi, bd sung nam 2009),
quy dinh nay co ban khong c6 gi thay doi
vé ndi dung. Y nghia Iy luan va thuyec tién
cta treong hop nay 1a & chd, trach nhiém
hinh sy khong thé va khong bao gio dét ra
cho mot nguoi khi ho khong c6 16i trong
viéc thyec hién hanh vi. Hon nita, khong c6
16i cling c6 nghia 1a hanh vi cta ho khong
thoa man cdc dau hiéu co ban cua tbi
pham, dong thoi muc dich va vai tro cta
luat hinh su dat ra sé khong dat duwoc va
khong c6 hiéu qua trong viéc ap dung cac
bién phap cudng ché hinh sy d6i véi mot

* Email: Sontc@hou.edu.on
Thac si, Khoa Ludt, Truong Dai hoc M6 Ha N§i
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nguoi khi ho khong c6 16i trong viéc gay
ra hdu qua nguy hiém cho xa hoi. Nguoi
co hanh vi gay thiét hai trong truong hop
nay duong nhién khong phai chiu trach
nhiém hinh sy cht khong phai dwoc loai
trir trach nhiém hinh sy. Vi vay, tac gia
dong tinh véi quan diém cua nhiéu nha
khoa hoc cho ré“mg3, su kién bat ngo (Biéu
20 BLHS ndm 2015) khong thudc nhiing
treong hop loai trit trach nhiém hinh sy
va can duoc sap x&p lai cho phu hop vé
khoa hoc phap ly.

1.2. Tinh trang khong cé ndng luc
trach nhiém hinh sy

BLHS nam 2015 khong truc tiép quy
dinh van dé “tinh trang cé nang lwc trich
nhiém hinh sw” ma quy dinh tinh trang d6i
lap “tinh trang khong cé nang lec trach nhiém
hinh sy” tai Diéu 21. Ching t6i cho rang
quy dinh nhw vay la hoan toan hop ly. C6
hai dau hiéu xac dinh tinh trang khong c6
nang luc trach nhiém hinh su: Dau hiéu
vé y hoc va dau hiéu vé tam ly. Trong
d6, dau hiéu y hoc (mac bénh) c6 vai tro
nhu nguyén nhan va ddu hiéu tam ly (mat
nang lwc nhan thye hodc diéu khién hanh
vi) 1a hau qua. Mdt khac, theo luat hinh
sy Viét Nam, chu thé ctia t0i pham phai
la nguoi co nang lwc trach nhiém hinh sy
(néng luc 18i). Nguoi khong c6 nang luc
trach nhiém hinh s da khong thoa man
dau hiéu cta chu thé cua téi pham, do dé
hanh vi gay thiét hai boi nguoi dang trong
tinh trang nay khong cdu thanh toi pham
va khong c6 trach nhiém hinh su.

Boi vay, twong te nhu truong hop
gay thiét hai trong su kién bat ngo, tac gia
cho rang nguoi gay thiét hai nhung trong
tinh trang khong c6 nang luc trach nhiém

3 Nguyén Ngoc Hoa, Binh ludn khoa hoc B§ lugt Hinh
sw nam 2015, dwoc stra doi b6’ sung niam 2017 — Phiin
chung, NXB. Tw phép, Ha Noi, 2017, tr. 11-117
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hinh sy vé ban chat la khong c6 trach
nhiém hinh sy, chit khong phai duoc loai
trir trach nhiém hinh su.

1.3. Phong vé chinh dang

Phong vé chinh ddng dugc quy dinh
tai Biéu 22 BLHS nam 2015. Day la quy
dinh c6 nhiéu thay d6i so véi quy dinh
twong ung trong BLHS nam 1999 (stra
doi, bd sung nam 2009). Theo quy dinh
cua BLHS nam 2015, hanh vi dwoc coi la
phong vé chinh dang khi thoa man cac
diéu kién: Mgt la, c6 hanh vi trai phap luat
dang xam hai dén cac 1oi ich hop phap -
co so dé€ phat sinh quyén phong vé chinh
dang. Hai la, hanh vi xam hai dén cac loi
ich hop phép phai dang dién ra, dang hién
httu va c6 that, khong phai do suy doan
hoac twong twong. Ba la, hanh vi chong tra
ctia nguodi phong vé phai nham vao chinh
nguoi c6 hanh vi tdn cdng. Bon la, hanh vi
chong tra ctia nguroi phong vé chinh dang
phai la chong tra mot cach can thiét.

Vé diéu kién thtt tu, “chdng tra mot
cach can thiét” 1a bién phap chdng tra ma
ngroi phong vé sit dung trong hoan canh
cu thé phai la bién phap can thiét dé ngan
chan, day lui hodac loai bo hanh vi tan
cong. Tuy nhién, néu dat ¢ hoan canh mot
nguoi dang trong tinh trang bi xam hai
hogc bi de doa ngay ttic khac dén quyén
va loi ich hgp phap, theo quan diém cta
tac gia, ngay tai thoi diém doé nguoi bi
tén cong kho c6 thé tinh toan, can nhac
(nhan thac) va quyét dinh chong tra thé
nao cho phu hgp va can thiét. Vi vay, can
c6 van ban hudng dan chi tiét ndi dung
nay nham dam bao 4p dung chung, théng
nhat gitta cac co quan ap dung phap luat.

1.4. Tinh thé cdp thiét

Tinh thé cap thi€t duoc quy dinh tai
biéu 23 BLHS ndm 2015. Nghién cttu
quy dinh nay cho thdy van con mot s6
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han ché, do6 la: Thir nhit, tac gia dong
tinh véi quan diém cho rang quy dinh
“Hanh vi gdy thi¢t hai trong tinh thé cip
thiét khong phdi tji pham” can phai stta
d6i lai cho phu hop véi ly luan, thuc tién
xét xtir va B luat Hinh sy mot s0 nudc
trén thé gidi*. Thit hai, twong tu nhu
phong vé chinh dang, tai thoi diém mot
ngudi d6i mat voi thiét hai dang dién
ra, trong nhiéu truong hop viéc danh
gia lya chon gay thiét hai va cho rang
thiét hai d6 la thiét hai nho hon thiét hai
can ngan ngtra la diéu vd cung phtc tap.
Trong khi d6, day la quy dinh rat quan
trong thé hién tinh nhan van trong bat
ct hé thdng phap luat nao. Tuy nhién,
trén thuc t& da cé nhiéu vu viéc van con
nhitng tranh cai liéu hanh vi gay thiét
d€ c6 gay thiét hai vuot qua yéu cau cta
tinh thé cdp thiét hay khong (la tdi pham
hay khong phai la to6i pham)®.

1.5. Cac truong hop khdc

Ngoai cac treong hop néu trén, BLHS
nam 2015 con bo sung cac truong hop sau:

- Gdy thi¢t hai trong khi bat giit nguoi
pham tgi (Diéu 24 BLHS nam 2015)

Dé duoc coi la gay thiét hai trong
khi bat gi{t nguoi pham t6i, hanh vi gay
thiét hai phai thoa man cac diéu kién
sau: Mot la, co so phat sinh viéc gay thiét
hai trong khi bat gitt nguoi pham toi 1a
c6 nguoi thiec hién hanh vi pham t¢i va
duoc phép bat giti®. Hai la, nguoi thuc

* Trinh Tién Viét, Trdch nhiém hinh s va loai trir trdch
nhiém hinh sy (sdch chuyén khdo), NXB. Chinh tri Quéc
gia - Su that, Ha Noi, 2019, tr.218

* Quang Lé (2018), Phong vé chinh ding, tinh thé'cdp thiét
va nhitng diéu tot dep, Bao dién ttr Chinh phu, Nguon:
https://baochinhphu.vn/phong-ve-chinh-dang-tinh-
the-cap-thiet-va-nhung-dieu-tot-dep-102237508.htm,
truy cap ngay 04/12/2023

¢ Xem thém: Chuong VII B6 luat TS tung hinh su
nam 2015 da quy dinh cac chti thé cé quyén bat nguoi
trong td tung hinh su, trong d6 néu la cdng dan (bat

$6 10 - 2023

hién quyén bat gitt nguoi ¢6 hanh vi
pham t0i duwoc phép st dung v luc dé
bat gitt va c6 thé gay thiét hai trong gidi
han cho phép. Ba Ia, viéc gay thiét hai
cho nguoi bi bét gitt 1a bién phap duy
nhat va can thiét.

- Rui ro trong nghién citu, thir nghiém,
dap dung tién by khoa hoc, kij thudt va cong
nghé (biéu 25 BLHS nam 2015)

Pé duwoc loai trir trdch nhiém hinh
si trong treong hop nay, phai dam bao
cac diéu kién sau: Mgt la, c6 hoat dong
nghién cttu, thit nghiém, ap dung tién bo
khoa hoc, ky thuat, cong nghé va da gay
thiét hai. Hai la, cdc hoat dong nghién ctru,
thir nghiém, 4p dung tién bo khoa hoc, ky
thuat, cong nghé da thuc hién theo diung
quy trinh, tiéu chudn, yéu cau vé an toan
va dung bién phap phong ngtra thiét hai
nhung thiét hai van xay ra.

- Thi hanh ménh lénh ctia nguwoi chi huy
hodc cip trén (Diéu 26 BLHS nam 2015)

Céc diéu kién dé dwoc loai trir trach
nhiém hinh sy do thi hanh ménh 1énh
cua nguoi chi huy hodc cap trén bao gom:
Mot Ia, hanh vi gay thiét hai khi thi hanh
ménh 1énh phai trong luc luong vii trang
nhan dan va nhiém vu lién quan dén qudc
phong, an ninh. Hai la, nguwoi ra ménh
lénh phai la nguoi chi huy hodc cap trén
cua nguwoi thi hanh ménh 1énh’. Ba I,
nguoi thi hanh da thuc hién day du quy
trinh bdo cdo ngroi ra ménh lénh nhung
ngudi ndy van yéu cau ho phai thuc hién
ménh lénh.

Nhadm dam bao cho thyc tién thi hanh
va trach nhiém hinh sy cia nguoi chi huy

ky nguoi nao) thi chi cé quyén bét gitta ngudi trong
hai truong hop 1a nguoi pham t6i qua tang (Diéu
111) va bat nguoi dang bi truy na (Diéu 112)

7 Xem thém: Diéu 31 Luat Cong an nhan dan nim
2018; Biéu 26 Luét Si quan Quan d6i nhan dan Viét
Nam nam 1999, stra d6i bd sung nam 2008, 2014.
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hodc cap trén va cap dwdi dé thuc hién
nhiém vu qudc phong, an ninh, tac gia
déng tinh véi quan diém cho rang nén stra
d6i phan dinh r6 rang hon cac treong hop
cu thé - treong hop ménh lénh cta nguoi
chi huy hodc cta cap trén dung phép luat
va treong hop trai phap luat dé cé trach
nhiém hinh sy hay loai trtt trach nhiém
hinh sy twvong tng.?

2. Kién nghi hoan thién phap luit
va huwéng dan ap dung phap luat vé
nhitng treong hop loai trir trach nhiém
hinh sy

2.1. Kién nghi hoan thién phdp ludt

- Sw kién bat ngo

Thir nhat, BLHS nam 2015 can thiét
phai sap x&p dwa Digu 20 quy dinh vé sy
kién bat ngo ra khoi Chuong IV: Nhiing
treong hop loai trtr trach nhiém hinh sue.
Bdi 1€, nhw da phan tich, day la truong
hop chu thé khong c6 16i d6i véi hanh vi
nguy hiém va hau qua thiét hai da xay ra.
Hanh vi gay thiét hai trong sy kién bat ngo
khong da dau hiéu cau thanh toi pham,
khong cd trach nhiém hinh sy, nguoi gay
thiét hai trong treong hop nay khong phai
chiu trach nhiém hinh su chit khong phai
dwoc loai trir trach nhiém hinh sy do doé
khong phu hop véi ban than tén goi cua
Chuong V. Diéu 20 can sap xép chuyén
vé Chuong III va dit sau quy dinh 16i vo
y pham t6i (Diéu 11), dam bao su lién hé
va phan biét ro rang treong hop su kién
bat ngo (khong c6 18i) véi cac truong hop
16i o trén.

Thit hai, &€ khang dinh viéc khong
c6 16i nhu da phan tich ¢ y trén, can bd
sung cum tr “khong cd 16i” vao diéu luat
nay méi dan dén khong phai chiu trach
nhiém hinh sw. Diéu luat c6 thé duoc stra
lai nhuw sau:

8 Xem thém: Trinh Tién Viét, sdd, tr.348
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biéu 20. Su kién bat ngo
“Nguoi thye hign hanh vi gdy hdu qua

nguy hai cho xa hoi trong trueong hop khong
thé' thdy trudc hodc khong budc phdi thiy
triede hiu qua ctia hanh vi d6, thi khong cd 16i
va khong phai chiu trdch nhiégm hinh sw.”

- Tinh trang khong cé nang lwc trich
nhiém hinh sw

Twong ty nhu quy dinh vé sy kién
bat ngo, nhw da phan tich, hanh vi gay
thiét hai cho xa hdi cua nguoi trong tinh
trang khong c6 nang luc trach nhiém
hinh su khong du dau hiéu cdu thanh
toi pham. Vi vay, can chuyén quy dinh
nay vé Chuong III va dat sau quy dinh
veé tudi chiu trach nhiém hinh su, sé dam
bao lién hé va phan biét ro tinh trang
khong cé nang luc trach nhiém hinh sy
voi truong hop thyec hién hanh vi nguy
hiém cho xa hoi bi coi 1a tdi pham.

- Tinh thé’cip thiét

Vé ky thuat lap phap, viéc lap lai
“tinh thé cdp thiét” la “tinh thé” clng
nhu doan 2 cling da quy dinh “Hanh
vi gay thiét hai trong tinh th€ cap thiét
khong phai tdéi pham”. Dong thoi, can
khéng dinh “thiét hai nho hon” trong
tinh thé cap thiét phai la thiét hai vé tai
san, boi 1€ khong thé ¢ co sd khoa hoc
nao chitng minh duoc tinh than hay “gia
tri” cta con nguoi dé€ cd thé xac dinh hay
dinh lwong dugc la “thiét hai nhé hon”
thiét hai can ngan ngtra. Theo quan diém
tac gia, Diéu 23 stra d6i nhu sau:

Diéu 23. Tinh thé cap thiét

“1. Tinh thé cdp thiét la tinh thé ciia
nguwoi vi muodn tranh gay thiét hai cho quyeén,
loi ich hop phip cua minh, cia nguwoi khic
hodc lpi ich ciia Nha nuwéc, cua co quan, t6
chiec ma khong con cdach nao khdc la phai gay
mot thiét hai vé tai san nhé hon thiét hai cin
ngan ngia.
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Hanh vi gdy thiét hai trong tinh thé cip
thiet khong phai la t9i pham.

2. Trong trwong hop thiét hai gdy ra ro
rang vwot qud Yeu ciu cua tinh thé cap thiét,
thi nguoi gdy thi¢t hai do phai chiu trich
nhiém hinh sw.”

2.2. Kién nghi ban hdnh vdn bdn
huéng din dp dung vé nhiing truong hop
loai trir trach nhiém hinh sy

Nham dap ¢ng yéu cau ctia thuc tién
xét xtr va tang cuong bao vé quyén con
nguoi, quyén cong dan, Toa an nhan dan
t0i cao can som ban hanh Nghi quyét
huéng dan thi hanh cac quy dinh cta
BLHS nam 2015 tai Chwong IV — Nhitng
treong hop loai trir trdch nhiém hinh su.
Nghi quyét can cé cdc hwéng dan sau:

Huwdng dan 4p dung Diéu 22 - Phong
vé chinh dang

1. “Can thiét” trong “chong tra lai
mot cach can thiét” la mic d¢ phu hop
cua hanh vi phong vé d6i véi hanh vi
xam hai, do nguodi phong vé tw can nhac,
danh gia trong hoan canh can ngan chdn
kip thoi hanh vi xam hai dén quyén va
loi ich chinh dang ctia minh, cua ngwoi
khac hoac loi ich cta nha nuwdc, cua co
quan, td chtrc.

2. b€ danh gia mic d6 phu hop gitia
hanh vi phong vé voi hanh vi xam hai,
dong thoi can ctt vao cac dau hiéu sau:

a. Tinh chat cia m6i quan hé xa hoi bi
xam hai: Hanh vi xam hai dén mdi quan
hé xa hoi cang quan trong thi cho phép
hanh vi chdng tra cang cao va quyét liét.

b. Vé tinh chat ctia hanh vi xam hai
nhan dinh bang phwong phap, cach thtic,
thu doan, cong cy, phuwong tién dung dé
xam hai: Néu phuwong phap, thu doan
cang tinh vi, xdo quyét; cong cu, phuong
tién cang nguy hiém thi cho phép hanh vi
chong tra cang cao va quyét liét.
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c. Sw manh liét cia hanh vi xam hai:
néu hanh vi xam hai cang manh liét, cho
thdy quyét tam xam hai dén cung thi
cho phép hanh vi chéng tra cang cao va
quyét liét.

d. Khong gian, thoi gian, dia diém,
hoan canh cu thé khi xay ra su viéc.

d. Tuong quan lyc luong gitrta bén
phong vé va bén c6 hanh vi xam hai.

3. Khi danh gia mtc d6 phu hop dé
duoc coi la chong tra mot cach can thiét,
can danh gia tong hop cac can ctt néu trén,
dong thoi cha y xem xét dén thai d9, tam
ly cua nguoi phong vé. Chi khi nao co sw
khong phut hop mot cach 1o rang (vuot
qua) gitta hanh vi phong vé va hanh vi
xam hai thi moi bi coi la vieot qué gidi han
phong vé chinh dang./.
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