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1. Chinh sach hinh su va cac xu huoéng
phat trién caa luat hinh sy Viét Nam
1.1. Chinh sach hinh sy
No6i dung truéchét va quan trong nhat
cta chinh sach hinh sy la hoat dong lip
phip thé hién quan di€ém chinh thong cta
Nha nudc trong Bo luat Hinh sy (BLHS)
vé viéc quy dinh tdi pham hoac loai bd
(qua trinh toi pham hoa hodc phi toi pham
hoa), danh gia vé trach nhiém hinh sy
(TNHS) va hinh phat. Cung véi d6, dé ra
quan diém giai quyét van dé hinh sy nhu:
nguyén tac xtt ly, ting - gidm mtc d6 tran
ap, mtc do qudc té hda, phan hoda, nhan
dao héa. Tuy nhién, truedc sy tdc dong cua
nhitng “yéu t6” mdi - cong nghé, tri tué
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nhan tao (Al), Chat GPT, tinh xuyén qudc
gia... 1am “thay d6i” nhan thitc va tu duy
moi cac van dé phap ly hinh sy, nhitng
dinh hudéng nghién ctru mai trién khai ndi
dung vé chinh sach hinh st bao gom:

- Co 56 khoa hoc - thuec tién ciia viéc hoach
dinh chinh sdach hinh sw trong giai doan moi,
dac biét tredc nam bdi canh quan trong:

(1) An ninh phi truyén thong'; (2) Tinh

* Email: Viet180411@gmail.com

Phé Gido su, Tién si, Phé Hiéu trudng Truong Dai hoc
Ludt, DPai hoc Qudc gia Ha Ngi

! Trinh Tién Viét (cht bién), Phdp luit hinh sw Viét Nam trude
thdch thirc an ninh phi truyén thong, Nxb. Chinh tri Qudc gia
- Sw that, Ha Noi, 2019.
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trang khan cap? (3) Toan cau hoa® (4)
Nghi quyét Pai hoi dai biéu toan quoc
[an tht XIII cta Bang; (5) Nghi quyét sd
27-NQ/TW ngay 09/11/2022 ctia Hoi nghi
[an th@ 6 Ban Chap hanh Trung wong
Pang khoa XIII veé tiép tuc xay dung va
hoan thién Nha nuwdc phap quyén xa hoi
cht nghia Viét Nam trong giai doan mdi.

- H¢ thong chii thé ciia chinh sich hinh
sw: (1) Chu thé nghién ctu, dé xudt co sd
cua viéc hoach dinh chinh sach hinh su?
(2) Chu thé xay dung, giam sat, ban hanh
chinh sach hinh sy?; (3) Cha thé to chic
thuc hién va thi hanh chinh sach hinh su®.

2 “Tinh trang khdn cdp” la tinh trang phét sinh bat ngo
ma viéc st dung cac bién phap/phuwong thic giai quyét
thong thuong khong hiéu qua, can st dung ngay bién
phap dac biét, vi du Dai dich Covid-19.

3 “Toan ciu héa” khién cho khéng mét qudc gia nao ¢
thé biét 1ap, cac qudc gia phu thudc va tac ddng qua lai
1an nhau, tao nén hiéu tng “don nén thoi gian va khong
gian”, su “mo di” cta bién gidi qudc gia, véi cac tién
bo khoa hoc - cong nghé... Xem: Robert John Holton,
Globalization and the Nation-State, Macmillan Press,
London, 1989, p.8.

* Cht thé nhom nay bao gdm cong dong nha khoa hoc,
chuyén gia, giang vién, nghién cttu vién, nha quan ly,
can bd thuec tién, dai biéu Quéc hdi...; 1a t& chirc nhu:
Vién nghién cttu, cac co so dao tao ludt, co quan thue
tién (Cong an, Vién kiém sat, Toa an...); cac t6 chirc nuwde
ngoai danh gia, khao sat, dé xuat d€ hoach dinh dwoc
co ¢ khoa hoc - thuec tién cho viéc xay dung, trién khai
thuee hién chinh sach hinh sy va phap luat hinh su.

> Chua thé nhém nay 1a Qudc hoi. Qudc hoi thong nhat
vé duong 161 hoach dinh chinh sach hinh su (do cac co
quan trinh va phai giai trinh treée Qudc hoi va thuee hién
Nghi quyét ctia Qudc hoi), dong thoi giam sat thuc hién
(giam sat t6i cao). Ngoai ra, Mét tran T6 qudc Viét Nam
cung céc t6 chirc chinh tri - x& hoi cling tham gia gidm
sat viéc thue hién. Nhan dan ciing la chu thé gidm sat
viéc td chie thuc hién. Chinh phu cliing c6 thé ban hanh
chinh sach hinh su théng qua cac nghi quyét, chuwong
trinh qudc gia phong, chéng tdi pham...

¢ Chu thé nhém nay la Chinh phu. Céc co quan tu phap
hinh sy va céc co quan, t6 chitc khac tham gia vao viéc
t6 chtrc thuc hién. Cong ddéng nha khoa hoc, chuyén
gia, giang vién, nghién cttu vién, nha quan ly, can bd
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- Moi lién hé, tac dong giiva chinh sdch
hinh sy voi phdp ludt hinh sw va voi cdc chinh
sdch khic (kinh t€, van hoa, xa hoi...).

1.2. Cdc xu hudng phdt trién cia ludt
hinh sy Viét Nam
Trong thoi gian qua, da cé mét sd nha
khoa hoc trén thé gidi va Viét Nam nghién
ctu vé xu hudng phat trién ctia luat hinh
st nhung chura ¢6 nghién cttu nao di sau
trién khai ndi dung cta ting xu hudng
do, bao gom: nhin dgo hoa, phin héa, quoc
té"hoa va ca xu huong hién dai héa (theo
cach goi caa GS. TS. Vo Khanh Vinh)’.
Bén canh d6, GS. TSKH. Lé Van Cam dé
nghi nghién cttu nhitng van deé ly ludn vé
lip phdp trong Nha nudc phép quyeén - véi
khai niém, ndi dung, cac nguyén tic co
ban va cdp do diéu chinh ctia mot van ban
phéap luat®. Hodc GS. TSKH. Pao Tri Uc da
dat ra nhitng ndi dung ddi moi cho luat
hinh sy, bao gom cac xu hudéng ddi maéi co
ban trén va su thé hién trong BLHS nam
2015°. Do d6, nhitng xu hudng can trién
khai nghién cttu trong luat hinh sw Viét
Nam bao gom: Xu hudng nhan dao héa'’;

thuc tién nghién ctu, cong bs sach chuyén khao, dé
tai, bai viét... v6i kién nghi, m6 hinh stra doi, bd sung,
co 56 khoa hoc - thuc tién, nhiém vy, giai phap chién
lwoc dat ra...

7 V6 Khanh Vinh, Bdo céo dé dan: Cdc xu huéng phdt trién
ciia ludt hinh sy Vigt Nam, Ky yéu Hoi thao khoa hoc, Vién
Dai hoc Mo, Ha N¢i, 2018, tr.1-12.

81Lé Van Cam (bién soan), Nhin thitc khoa hoc vé Phin
chung phdp ludt hinh sy Viét Nam sau phdp dién hoa lin thip
ba, Nxb. Dai hoc Qudc gia Ha Noi, 2018, tr.181-197.
*Dao Tri Uc, Cdi cdch tw phdp trong linh viee tw phdp hinh
sw: Thiee trang va nhitng vin dé dgt ra, Ky yéu Hoi thao
khoa hoc Qudc gia: “Tiép tuc ddy manh, ning cao hiéu qua
cdi cich tw phdp dap 1ing yeu ciu xdy dung va hoan thign Nha
nwoc phap quyén xa hoi chii nghia Vigt Nam dén nam 2030,
dinh hwong dén nam 2045”7, Pa Ngmg, thang 01/2022,
tr.49-51.

10 Andrey V. Makarov, Sergey S. Zenin, Alexandra S.
Zhukova, Humanization of the criminal policy in Russia
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xu hudéng qudc t€ hda; xu hudng phan
héa TNHS; xu hudng toi pham hoda - phi
t0i pham hoa'l. Bong thoi, hai xu hwéng
chting t6i cho rang can bd sung gom xu
huéng dé cao quyén con nguoi va xu
huwdng két hop phap luat va cong nghé.
Trong giai doan toan cau hoa, viéc
trién khai theo xu huwéng quoc té" héa sé
giap luat hinh sy Viét Nam bét kip vdi
xu thé phat trién luat hinh sy hién dai va
dap tng day du nhiing yéu cau cta cac
diéu wéc qudc t€ co lién quan ma nudc ta
la thanh vién, qua d6 thé hién nghia vu
va van dé thyec thi trach nhiém ctia qudc
gia thanh vién®, thich Gng v6i cac xu thé
d6i méi ludt hinh sy cadc nudc trén thé gidi
(Tan phap dién héa lan tha ba - BLHS nam
2015 vira qua la vi du thé hién qua viéc
quy dinh TNHS ctuia phap nhan®). Hoac
trién khai xu hwéng dé cao gid tri quyén
con nguoi trong tirng ndi dung, tham thau
vao ting quy dinh ctng la “miii nhon”
ma luat hinh sy cdc nwéc dang hudng
tdi, khong chi trong lap phap hinh sy ma
ca trong thuec tién dp dung, vi du: Quyén
con nguoi trong ludt hinh su; quyén con
nguoi trong luat hinh sw qudc t€... Hay xu

in the Context of International Standards, Mediterranean
Journal of Social Sciences MCSER Publishing, Rome-
Italy, Vol.6, No.6, 2015.

' M. M. Dempsey, Processes of Criminalization in Domestic
and International Law: Considering Sexual Violence, Crime
Law and Philos, No4, 2017, p.4. Doi: 10.1007/s11572-017-
9448-3; Duff et al, Criminalization: The Political Morality of
the Criminal Law, Oxford University Press, 2014, p.2-3.

12 Neil Boister, An Introduction to Transnational Criminal
Law, Oxford University Press, Oxford 2012, p.144.

3 Viéc quy dinh van dé TNHS phap nhan thuong mai
trong BLHS ndm 2015, stta d6i nam 2017 va thu tuc t6
tung truy cttu TNHS phap nhéan trong Bo luat TS tung
hinh su ndm 2015, stra d6i ndm 2021 da dap ting nhiing
khuyén nghi cta cac diéu wéc qudc t€ vé chéng tham
nhiing, rira tién, budén ban nguoi, khung bo... ma Viét
Nam la thanh vién.
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hudng két hop phdp ludt va cong nghé1a can
thiét trong cach mang cong nghé (CMCN)
4.0. Cong ngheé vdi phap luat viéc sit dung
hé thong cac cong cy, ky thuat, may moc
dé to chtic, giai phap, cai tién mot (nhiéu)
giai phap da ton tai, qua d6 dat hiéu qua
cao, tiét kiém thoi gian va cac hoat dong
nay phai c6 hanh lang phap ly dé€ xw ly cac
van dé phap ly dat ra (néu co tir thanh tyu
nay (ky thuédt so, dit liéu 16n, do6 thi thong
minh, sttc khoe thong minh...)", va dén tgi
pham AI" va hé théng phap luat t6 tung
hinh sy phai thay d6i theo (diéu tra s6',
Toa an dién tir"...).

2. Pao luat hinh sw

2.1. Ung dung noi dung cé gid tri khoa
hoc trong nhitng truong phai lyj luan chinh
trong khoa hoc ludt hinh sy

Viéc nghién cttu ting dung noi dung
o gid tri trong nhitng trueong phai ly luan
chinh: Treong phai khai sang - nhan van,
trueong phai cd dién, treong phai xa hoi hoc,
treong phai nhan chung hoc. Noi dung va
gia tri cOt 16i nhitng tu twong tién bd cta
04 treong phai nay cu thé hda uu diém vao
trong nghién cttu, hoan thién luat hinh sy
(nhu nguyén tac 16i trong trieong phéi khai
sang - nhan van; van dé co sé cia TNHS

4 Miraz, M. H,, et al, A Review on Internet of Things (loT),
Internet of Everything (IoE) and Internet of Nano Things
(IoNT), In IEEE Internet Technologies and Applications,
2015, p.219-224.

1 Matilda Claussén - Karlsson, Artificial Intelligence
and the External Element of the Crime, An Analysis of the
Liability Problem, JU101A, Final Thesis for the Law
Program, Second Cycle, Spring 2017, p.36-75.

16 Frangois Bouchaud, Gilles Grimaud, Thomas Vantroys,
Pierrick Buret, Digital Investigation of IoT Devices in the
Criminal Scene, Journal of Universal Computer Science,
Vol. 25, No.9, 2019, p.1199-1218.

7 Nidhi, E-court - a vision of the future, https://
thelawexpress.com/e-courts-a-vision-of-future, truy cap
ngay 05/11/2023.
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trong truong phai ¢d dién; van dé chu thé
cua téi pham, triét ly vé hinh phat trong
treong phai xa hoi hoc)...
2.2. Vin dé mé rong nguon cia ludt hinh sy
Day cting la ndi dung dinh hudéng
nghién cttu trong qua trinh stta d6i, bo
sung BLHS véi nhiéu y kién khac nhau,
c6 nghia “t6i pham” va “hinh phat”
khong chi dugc quy dinh trong BLHS
ma con dugc quy dinh trong cac van
ban phap luat chuyén nganh dé bao dam
tinh dong bd, toan dién cta hé thong
phap luat va tinh &tng pho kip thoi treedc
nhitng thay d6i ctia thuc tién xét xt.
“Mo réng, da dang héa cdc loai nguon phap
ludt la diéu tat yéu phai tién hanh trong mot
Nha nwoc phdap quyén - Nha nwoc bao dam
quyén con nguoi. Sw da dang héa nay bdo
dam “khéa ldp” nhitng khoding trong ma
ludt thanh vin khong dw liu dwoc”'®. Hién
nay, sau Nghi quyét sd 49/NQ-TW ngay
02/6/2005 cta Bo Chinh tri vé “Chién
lwoc cdi cach tw phdp dén nam 2020”7, da cé
Luat To chittc Toa &n nhan dan nam 2014
va Nghi quyét s6 04/2019/NQ-HDTP
cua Hoi dong Thadm phan Toa an nhan
dan tdi cao vé quy trinh lua chon, cong
bd va ap dung an 1é. Ngoai ra, ti€p tuc
nghién cttu va lam r6 ban chdt cua an lé
(chtt khong phai dn mdu), hoan thién van
dé nguon va vai tro ctia én 1é.
3. Moi lién hé giira luat hinh sy véi cac
nganh khoa hoc khac va nhiing ly thuyét
lién nganh, tng dung phuc vu luat hinh sw

3.1. M6i lién hé giita ludt hinh sy v6i cdc
nganh khoa hoc khdac lam ro vai tro, vi tri
ctia ludt hinh sy trong hé thong bién phdp
ddu tranh phong, chong t6i pham

18 Nguyén Van Quan, Nha nwdc va phdp ludt trong boi canh
toan ciu héa, Nxb. Tw phap, Ha Noi, 2021, tr.244.
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3.1.1. Moi lién hé gitra ludt hinh sw voi
triét hoc, tim thin hoc: Van thiéu dinh
huwdéng nghién ctru mai lién hé gitra luat
hinh su véi triét hoc trong ly gidi co sd
cta TNHS, méi lién hé gitra toi pham va
TNHS, TNHS véi hinh phat; luat hinh sy
véi tam than hoc tu phap trong ly giai
bénh tam than; bién phdp phap ly hinh su
- y hoc trong giai quyét (vi du: bénh réi
loan da nhan cach®).

3.1.2. Moi lién hé ludt hinh sw va ludt
quoc té: Van dé anh huong cua luat quoc
té dén luat hinh sy ngay cang ro6 khi tinh
quoc té cua tdi pham ngay cang phd bién,
doi hoi ¢ su hop tac dau tranh, phong
ngtra va chong toi pham qudc té€, tir do
nghién cttu tirng budc noi luat hoa cac
cong wdc va diéu wdc quoc t&; cac nghia
vu khi nuwdce ta la thanh vién ctia cac to
chttc qudc t€, khu vuc va phai thuc hién
cac cam két hay cac hiép dinh twong tro
tw phap vé hinh sy hoac hiép dinh da
phuong, song phuong®...

3.1.3. Moi lién hé ludt hinh sy va toi pham
hoc: Nghién ctru ddu hiéu “dia diém pham
tgi (noi xay ra tgi pham)” trong mat khach
quan cda toi pham la déi twong nghién
cttu va tir do6 co bién phap phong ngtra
toi pham, xem xét tinh hinh t¢i pham,
sy dich chuyén toi pham, nhing diéu
chinh thay d6i trong kiém soat toi pham
va bién phap phong ngtra toi pham hiéu
qua va nang cap dan cac bac kiém soat
dia diém pham t0i tir nho dén 16n, vung

¥ Miraz, M. H,, et al, A Review on Internet of Things (loT),
Internet of Everything (IoE) and Internet of Nano Things
(IoNT), In IEEE Internet Technologies and Applications,
2015, p.219-224.

® Vi du: BLHS nam 2015, Luét Phong, chong tham nhiing
nam 2018, stra di nam 2020 va Céng wdc ctia Lién hop quéc
vé chong t0i pham c6 t6 chite xuyén qudc gia nam 2000.
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mién...?.. Hodc trong quan niém truyén
thong, noi thyc hién, noi xay ra hau qua
cua toi pham phai la mot dia diém cu
thé nao d6 nhung 6 tdi pham phi truyén
thong thi 6 thé dién ra 6 mot “khdng gian
mang”*. Vi ngoai nhitng thiét hai la cac
gia tri vat chat, tinh than nhw t6i pham
truyén thong, toi pham phi truyén thong
con c6 thé gay ra nhitng thiét hai bang
cac gia tri ao (cac loai tai sin do ma viéc
thita nhan va quy ché phap ly con khac
biét & cac qudc gia) va thiét hai “xuyén
qudc gia”, “xuyén lanh tho”.

3.1.4. Moi lién hé gitra ludt hinh sy va ludt
ddn sy: Mot dinh huwdng nghién cttu méi
dang duoc trién khai “tttng budc” nghién
ctru, b6 sung phuong phap diéu chinh cua
luat tw (luat dan sy) “tham thau” vao luat
cong (ludt hinh sy) d6i véi mot s6 quan
hé phap luat hinh s, trong linh viec dau
tranh phong, chong t0i pham?. Luat hinh
sw “khéng chi thé hién quan hé quyén luc
gitta Nha nedc ma thay mat cac co quan
diéu tra, truy t5, xét xtt do6i véi nguoi
pham tdi, ma con phai tinh dén vai tro cua
mot “bén” khac 1a nguoi bi hai vi ¢ nhiéu
treong hop, su can thiép cua phia cong
quyeén co thé khong nhat thiét, néu nguoi
bi hai khong mudn. Luat hinh su c6 thé
tao co s& phap ly cho sy “hoa giai” cua
cac bén trong an kién hinh su dé giam bat
ganh ndng cho cdc co quan bao vé phap
luat va tang cuong yéu to dao duc, tinh

2 John E. Eck, Crime and place: Crime prevention studies,
2015 - papers.ssrn.com, truy cap ngay 30/10/2023, p.2.

2 Khoan 3 Biéu 1 Luat An ninh mang nam 2018.

% Michel Rosenfeld, Rethinking the boundaries between
public law and private law for the twenty first century: An
introduction, International Journal of Constitutional
Law, Vol.11, Iss.01, January 2013, p.125-128.
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nghia xém lang”* (vi du nhu ché dinh fw
phdp phuc hoi...>).

3.2. Nhiing 1y thuyét lién ngdnh, iing
dung phuc vu nghién citu ludt hinh sy
Mot dinh hudng nghién ctru mdi la
nhing ly thuyét lién nganh véi luat hinh
sw dé giai quyét van dé hinh sy - van de
xa hoi nhu sau:
3.2.1. “Thi trwong toi pham” trong ludt
hinh sw (“Criminal market” in Criminal Law)
“Thi truong” la noi chuyén giao
quyeén so httu san pham, dich vu hodc tién
t&, nham thoa man nhu cau cta hai bén 1a
bén cung va bén cau vé mot loai san pham
nhét dinh. Tuy nhién, quan diém hién dai
xem thi truong nhu “mdt nguyén tac cta
trat tw xa hoi, tir kinh t€ hoc dén nhiing
cach ti€p can xa hoi hoc - coi thi truong la
cac cau truc va thé ché xa hdi”? can dwoc
bao vé, qua d6 khang dinh vai tro dung
dén cua thi treong - tac dong ctia n6 doi
v6i xa hoi, moi truong, cht quyén qudc
gia néu khong kiém soat, duwong nhién
dan dén mat cong bang xa hdi, pha hong
cdu trac trat ty, xuat hién t6i pham kinh
t€, t0i pham cd to chitc xuyén qudc gia va
dan dén “thi truong toi pham”... Tt day,
mot dinh hudng nghién cttu moi la van de
“thi trwong toi pham”¥ v6i mot sd nha khoa

% Pao Tri Uc, Lugt hinh sy Viét Nam, Quyén 1 - Nhitng
vin dé chung, Nxb. Khoa hoc Xa hoi, Ha Noi, 2000, tr.75.
% Consedine, J. and Bowen, H., Restorative Justice:
Contemporary Themes and Practice, Lyttelton, NZ:
Ploughshares Publications, 1999, p.56. Johnstone G (ed),
Restorative justice reader: texts, sources, context, Willan,
Portland, 2003, p.21; Cornwell DJ, Criminal punishment
and restorative justice: past, present and future perspectives,
Waterside Press, Winchester, 2006, p.58; Johnstone G,
Van Ness DW, Handbook of restorative justice, Willan,
Cullompton, 2007, p.21.

% F.A. Hayek, Law, Legislation and Liberty (London:
Routledge, 1982) p.10.

¥ Lindsay Farmer, The ‘Market” in Criminal Law Theory,
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hoc tiéu biéu nhu L. Herzog®, Lindsay
Farmer”®, E. Herlin-Karnell, N. Ryder® da
chi ra cac noi dung bao gom:

(1) Thi trweong - tiép can dwdi goc dg kinh
té’hoc va ludt hinh sy: Thi treong hop phap
duoc thira nhan, 1a cau noi gitra san xuat
Vi tiéu dung, cung cdp cho cac cha thé
kinh t€ moi truong dé thuc hién cac hoat
dong kinh t€, vi vay da giai quyét hai hoa
hop ly quan hé loi ich kinh t€ gitta cac
chu thé trong mua ban, trao doi trén thi
treong, loi ich kinh t€ ctia cac bén dugc
bao dam thuc hién. Tuy nhién, thay doi
trong xa hdi dan dén gia téng va xuat hién
“thi treong bat hop phap”®. Vi du, 6 My
xt ly cac hanh vi vi pham d6i vdi giao
dich ndi gian (hodc giao dich) trén co so
vi pham m6i quan hé uy thac gitta mot
cong ty va nhan vién ctua ho (hodc ngwoi
dwoc ty thac thong tin tai chinh noi bd)®,

Modern Law Review, Doi: 10.1111/1468-2230.12687, 06
October 2021, p.438.

% L. Herzog, Markets, in E.N. Zalta (ed), The Stanford
Encyclopedia of Philosophy (Fall 2017 Edition) at https://
plato.stanford.edu/archives/fall2017/entries/markets/,
truy cap ngay 30/10/2023.

¥ Lindsay Farmer, tldd, p.438.

% E. Herlin-Karnell and N. Ryder, Market Manipulation
and Insider Trading. Regulatory Challenges in the USA, EU
and UK (Oxford: Hart Publishing, 2019), p.45.

3 Trudce day, cd cach giai thich ¢6 dién nhu liéu viéc ban
dam/ban ma tty ¢é nén bi hinh syt héa hay khong vi day
la van dé vé quyeén tu do lwa chon, Nha nuwée khong c6
quyén cam loai giao dich nay hodc nguoi ta c6 thé lap
luan réng viéc stt dung ma tiy la mot hanh dong ca nhan,
tw ton va vi vay nén duoc cho phép va ngu ¥ rang viéc
ban ma tiy phai duoc hgp phap hoa... Nhung céch tiép
can duoc da phan nhat tri phai ¢6 gidi han, gitt dtng ranh
gidi ctia “thi treong hop phap” va “thi treong khong hop
phap”. RS rang, mot nguoi khong thé ban minh lam no
1é va c6 nhiing thit khac, vi phdm chat dao diic hodc méi
lién hé ndi tai véi pham gid con nguoi, khong thé mua
hodc ban duoc (nhw tinh duc) va can ¢ vai tro ctia luat
hinh sy trong diéu chinh thi truong bat hop phap...

% K.L.Scheppele, It’s Just Not Right: The Ethics of Insider
Trading, 1993, Law & Contemporary Problems, p.123.
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loi dung nguoi khac bang cach khong ton
trong cac quy tic van hanh thi truong,
sau do da duoc khai quat hoa trong cac
diéu khoan cta EU chong lam dung hoac
thao ting thi truong nham hinh sy héa
viéc sit dung hodc pho bién thong tin c6
thé dua thong tin sai léch, ltra d6i nguoi
khac dwa ra quyét dinh dau tw thiéu can
nhac...®. Mé rong hon, theo thoi gian, véi
s xuat hién ctia cong nghé - thong tin,
giao thuong, toan cau hda da xuat hién
lan rong sang cdi goi la “thi treong” budon
ban nguoi, ndi tang, ma tay, dong vat
hoang da*, dac biét 1a nhu cau chong lai
“tdi pham 6 t6 chwc”®. Tk day, cai cach
ma luat hinh su can thiép vao thi treong
la dwa trén Ly thuyét kinh té"vé ti pham (do
tac gia Gary Becker® trong bai bao ndm
1968) da 1ap luan rang hoat dong “chi
phi - loi ich” trong luat hinh sy mot cach
chdt ché. Vi vay, nha hoach dinh chinh
sach sé dat ra muc thué€ hay muc an cho
mot tdi pham cu thé gidng nhw cach nha
san xudt dinh gia mot san pham mdi ma
ho gidi thiéu ra thi treong va sau d6 do
leong loi nhuan theo gia tri ctia no, tac
dong dén “mtic d9” xay ra ctia hanh vi
chong do6i xa hoi. Tt day, ho co6 thé diéu
chinh thué quan, chinh sach, hanh lang
phép ly, nham thiét 1ap su can bang gitta
chi phi thiec hién va chi phi thiec thi trong
thi treong.

(2) Thi truwong xem xét nhw mot boi canh:
Xem thi treong duoc coi la mot loai “boi

* E. Herlin-Karnell and N. Ryder, Market Manipulation
and Insider Trading. Regulatory Challenges in the USA, EU
and UK (Oxford: Hart Publishing, 2019), p.35.

3 P.Khotiswaran (ed), Revisiting the Law and Governance of
Trafficking, Forced Labor and Modern Slavery (Cambridge:
Cambridge University Press, 2017), p.56.

*Lindsay Farmer, tldd, p.436.

% Gary Stanley Becker (1930 - 2014) 1a mot nha kinh t&
hoc ndi tiéng nguoi My, 1a gido su Dai hoc Chicago.
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canh xa hoi” anh hudng dén hoat dong
cua luat hinh sy - noi ching ta tim thay
mot loai t0i pham ddc biét. Vi vay, can tap
trung vao cac linh vyc cu thé va xay dung
chinh sach & ba phan khac va cap do
“nguy hiém” cho thi treong: (i) Gian lan,
thao tung trong cong ty, tap doan hoac toi
pham do cac chu thé cong ty d6 pham toi
trong qua trinh kinh doanh; (ii) Su lién két
t0i pham tai chinh, tdi pham ¢d con tréng
hodc tdi pham trong doanh nghiép; (iii)
Su tdc dOng ctia toi pham tham nhiing, t6i
pham xuyén qudc gia, c6 td chirc va hinh
thanh thi treong t6i pham véi nhitng hau
qua xa hoi do hoat dong cua thi treong
nay gay ra”.

(8) Moi quan h¢ gitea thi triweong va lugdt
hinh sy: M6i quan hé nay dat ra doi hoi
luat hinh su phai dong vai tro bao dam
trat tw, on dinh cuaa thi truong: (i) O cap
dd co ban, Nha nuwdc can ban hanh nhirng
dao luat (hinh sy) lién quan dén an ninh
tai san (chong trdm cip, ltra dao), hop
dong (chong gian 1an), binh dang (chong
ndi gian, thao tung chiing khodn), that
thu (tr6n thué, budn 1au)®; (ii) O cap dod
thit hai, nhttng dao luat (hinh suw) lién
quan dén ciu truc caa thi treong ma tay
hodc noi tang co thé, con nguoi, cac hang
héa cdm; (iii) O cap do cudi cing, nhirng
dao luat (hinh su) bao vé tinh toan ven
cua thi treong khoi bi thao ting trudc
“t0i pham c6 t6 chtrc, xuyén quoc gia”
boi cac tap doan td chire budn lau vi khi,
khung bg, danh bac, tham nhiing trong
cac hoat dong kinh té.

% Lindsay Farmer, The ‘Market’ in Criminal Law
Theory, Modern Law Review, Doi: 10.1111/1468-
2230.12687, 06 October 2021, p.450.

% Trong danh muc nay cé cdc dao luat lién quan dén
gi6i han cua thi truong: nhitng gi c6 thé duwoc mua va
béan, cac loai giao dich duoc phép va ai ¢ thé (hoic
khong thé) ky hop dong...
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(4) “Thi trweong toi pham” ton tai cuing
vGi thi trwong hop phdp: Toi pham co to
chttc dugc cac doi twong co thé rua loi
nhuan bat hop phéap cua ho théng qua
cac hoat dong “kinh doanh hop phap”
hodc che gidu “bat hop phap” hang hoa
trong hang hoa hop phap... Mot nhom
t0i pham c6 thé s¢ httu doanh nghiép
hop phap hoac tuyén dung chia doanh
nghiép, nhan vién dé lam viéc cung
ho, tit song bac, khach san, du an xay
dung hoac cac doanh nghiép khac, tao
diéu kién thuan loi cho viéc viéc tao ra
loi nhuan dac biét hap dan dé€ rira tién,
qua d6 phuc vu cho thi treong budn lau,
xam pham quyén so httu tri tué, tron
thué... “Thi treong tdi pham” cing cd
thé hoi tu v6i thi truong hop phép khi
t0i pham c6 t6 chitc nhom tim cach che
gidu hoat dong cua minh thong qua hé
thong “cdng ty binh phong”, c6 sy giup
do ctia ngan hang va cac dich vu phap ly
hd tro. Cac qudc gia cd co sd ha tang tot
va thi truong nhung thé ché, phap luat
yéu ciing dé xay ra tinh trang nay. Vi
vay, co thé cai thién qua minh bach hoa,
thong tin va cai cach phong, chong tham
nhing cua Chinh phu, 4p dung cam két
va cong cu duoc st dung d€ giai quyét
“thi trwong toi pham” nay sau dén giai
quyét thi treong toi pham khac; bao vé
hoat dong kinh doanh hop phap...%.

(5) Thi trwong t6i pham gan lien véi
“toi pham cd t6 chirc, xuyén quoc gia”: Cung
v6i su thay d6i nhan khdu hoc, khoa hoc
- cong nghé, toan cau hoa va sy ttng pho
cta tw phdp hinh s, cho thdy “tdi pham

¥ USAID, Strengthening Rule of Law approaches to address
organized crime: Criminal Market Convergence, Bureau for
Africa, March, 2020, p.8.
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ngay cang tré nén co td chirc hon boi vi
ngay cang c6 khuynh hudng tinh vi hon,
tinh quoc té€ cao hon va tng dung khoa
hoc - cong nghé cao hon..., thic day sw
lién két gitra toi pham trong cac linh vuc
khéac nhau va dién ra nhitng phan khtc
mai cua thi truong toi pham ",

3.2.2. Ly thuyét "Xa hoi hoc hinh phat”
(Sociology of Punishment Theory)

Xd hoi hoc hinh phat la mot dinh
hudéng nghién cttu mdi duoc xem xét
dudi nhitng khia canh va duoc nhiéu
hoc gia tiéu biéu nhw David Garland*,
David Jacobs, Ronald Helms?*?,, Rachel
Condry, Peter Scharff Smith®...
ctu. Con ¢ Viét Nam, theo tac gid Vo
Khanh Linh, “xd hgi hoc hinh phat la
hwéng nghién ciru vé hinh phat véi tinh

nghién

cdach la hién twong phdp 1y - xa hoi, ludn gidi
cdc phwong dién xd hji cua hinh phat, sw
tdc dong cua cac diéu kién xd hoi doi véi cdc
qua trinh cua hinh phat va danh gid nhitng

tdc dong ctia hinh phat trong doi song xa

% Ng6 Huy Cuong, "T6i pham 6 t& chic xuyén qudc gia,
thi truong t0i pham va TNHS cta phép nhan: Ba van dé
16n phai quan tam khi xay dwng BLHS", Tap chi Nghién citu
ldp phdp, s6 10 (338), thang 5/2017, tr.33.

4 David Garland, Frameworks of Inquiry in the Sociology of
Punishment, The British Journal of Sociology, Vol.41, No.01
(Mar., 1990), p.1-15; David Garland, Concepts of culture
in the sociology of punishment, Theoretical Criminology,
Vol.10, Iss.04, https://doi.org/10.1177/1362480606068873,
truy cap ngay 30/10/2023, p.12.

42 David Jacobs, Ronald Helms, Toward a Political
Sociology of Punishment: Politics and Changes in the
Incarcerated Population, Social Science Research, Vol.30,
Iss.02, June 2001, https://doi.org/10.1006/ssre.2000.0686,
truy cap ngay 30/10/2023, p.171.

# Rachel Condry, Peter Scharff Smith, The Sociology of
Punishment and the Effects of Imprisonment on Families,
https://doi.org/10.1093/0s0/9780198810087.003.0001,
October 2018, truy cap ngay 30/10/2023, p.1-24.
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hoi”*. Vi vay, dinh huwdng nghién cttu
ly thuyét xa hoi hoc hinh phat phai cé
nhitng ndi dung nhu:

(1) Khia canh xd hji cua hinh phat,
thé hién ban chat, vai tro va chtic nang
cua hinh phat. Vai tro xa hoi caa hinh
phat dugc thé hién khong chi lap phap
ma con dugc phan anh thong qua qua
trinh 4p dung hinh phat va chdp hanh
hinh phat;

(2) Tinh quyét dinh xd hoi cua hinh phat,
thé hién viéc lam sang t6 quy ludt hinh
thanh ctia hinh phat (tai sao lai c6 hinh
phat nay, nhu cau cta thuc tién xa hoi,
diéu kién cua xa hoi doi hoi va twong ting
mdi giai doan c6 thé bd sung hodc bo di
hinh phat nay hodc hinh phat kia);

(3) Muc dich cua hinh phat, trong dé
phéan danh muc dich phong ngtra chung va
phong ngtra riéng, muc dich duy tri, 6n
dinh xa hdi, phuc hdi cong 1y, cong bang
xa hoi, muc dich nao la chinh trong moi
giai doan, mdi thoi diém va ¢ lién két véi
hiéu qua hinh phat;

(4) Hi¢u qua cua hinh phat, chi c6 hiéu
qua khi tdc dung lam giam tinh hinh t6i
pham va bao vé cacloi ich chung ctia cong
dong, cta xa hoi va ddi véi modi nguoi da
pham t0i;

(5) Bdo dam sy cueong chévé hinh sw giira
hinh phat va cdc bién phdp cwong ché’khdc,
thé hién muac do trung tri - khoan hong,
co sy tham gia cta cong dong xa hoi, su
tham gia cua cong nghé, syt tdc dong cua
hinh phat dén gia dinh, xa h¢i, van héa vé
hinh phat, chi phi thi hanh hinh phat...

# V6 Khanh Linh, Xd héi hoc hinh phat: Nhitng vin dé
Iy lugn va thyc tién, Luan an Tién si Luat hoc, Hoc vién
Khoa hoc Xa héi, Ha Noi, 2016, tr.36.
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3.2.3. Ly thuyét “Chi phi loi ich - kinh té”
trong ludt hinh sw (“Cost-benefit” in Criminal
Law Theory)

Nghién cttu chi ra rang, gidng nhu
tdt ca hoat dong khac, cac chi phi va
loi ich bi bo qua trong luat hinh su va
rat kho ¢ thé lwong hoa duogc doi hoéi
phai nghién cttu. Mot ly thuyét méi - Ly
thuyét chi phi loi ich - kinh té"trong luat
hinh sy va da c6 mot sd hoc gia nhw
Keith N.Hylton*. Darryl Brown, Jeffrey
L.Harrison, Jules Theewes...%¢ da va
dang nghién cttu. Phuong phap phan
tich chi phi - loi ich gitp tim ra chi phi
hién nay chua duoc dwa vao chinh sach
hinh s (ngoai nhitng chi phi tinh dwoc):

(1) Tdc dong ran de cua ludt hinh sw:
Trude hét, rat kho danh gia nhiing loi
ich chinh béi vi diéu nay doi héi phai
dw tinh dwoc cdc loi ich cua tgi pham, ngueoi
pham ti khi khong bi twoc quyén va tdc
dung rdan de. Do d6, can xac dinh tic djng
phong ngira toi pham ciia phdp ludt hinh sy
va hé thong chinh sich cé lién quan (kinh té,
xd hoi, vin héa...). Viéc danh gia tac dung
ran de cua luat hinh sy la rat phtec tap vi
viéc phong ngtra mot loai tdi pham bang
hinh phat nghiém khéc c6 thé dan dén
viéc thay d6i phwong thirc thuwc hién
hodc tién hanh mot t6i pham khac (vi du
khi tang mtrc d0 tran ap hinh su doi véi
ngwoi ban ma tay, dwong nhién ngoai
tdc dung ran de nguwoi ban, con co tac
dung canh bao ngwoi mua, nhung nguoi

# Keith N. Hylton, Economic Theory of Criminal Law,
Forthcoming, in the Oxford Research Encyclopedia of
Economics and Finance, Oxford University Press, truy
cap ngay 09/9/2023.

% Darryl Brown, Cost-benefit analysis in Criminal Law,
California Law Review, Vo0l.92, No.02, 2004, p.12; Jeffrey
L.Harrison & Jules Theewes, Law and Econmics, New
York: W.W. Norton & Company, Inc., 2008, p.371.
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ban sé thay d6i phuwong thirc, thu doan
ban cho nhém ngwoi khac)...*.

(2) Tac dong dén gia dinh: Tac dong
cta hinh phat (nhat la hinh phat tu) d6i
voi gia dinh va con cdi cling phai tinh
dén. Mac du nhiéu truong hop viéc loai
bo mot nguoi cha/me nguoc dai con cai
co thé co loi d6i voi cac thanh vién gia
dinh, nhung bang chiing cho thay viéc
loai b6 do thuwong co6 tdc dong tiéu cuc
tro lai dén con cai va gia dinh. Viéc ap
dung hinh phat tu con tao ra su ky thi
16n ctia hang x6m va cac nhém xa hoi,
khu vic lan can cé ty 1€ tdi pham bi phat
tu cao. Su ky thi nay tao ra ép lwc vi hau
hét tré em c6 cha/me bi phat tu song véi
nguoi giam ho khong du tai chinh d€ chi
tra va thuong khong cé ky nang song.
Bén canh d¢, ap lyc vé kinh té, tam ly va
xa hoi dwoc tao ra moét cach khong binh
dang d8i voi tré em, gia dinh ma tré em
trong cac gia dinh d6 c6 nguy co d6i mat
v0i tinh trang gido duc kém?*. Viéc cha/
me bi phat tu c6 tac dong tiéu cuc doi
voi thai do hoc tap va xu huedng hanh vi
tiéu cuc khac bao gom thai do chan nan,
lo lang va ndi loan nhiéu hon, tic dong
tiéu cuc d6i véi tré em, lam tang rai ro
bi lam dung va ty 1é t0i pham vi thanh
nién gia tang, tham chi cha/me con lai
cling dé roi vao con dudng tu toi...

(3) Tac dong dén viéc lam va tinh trang

¥ Luu y, do viéc bi giam trong nha tu rdt kho chiu va
phai thiec hién cac nghia vy, cling nhw tede doat tw do
hay lam tang hanh vi tai pham (thong qua viéc “dao
tao” cho t6i pham 6 trong nha tu béi cac bang, nhém co6
kinh nghiém, ¢ tt1 lau nam hay lam giam co hoi lam viéc
mot cach hop phap sau khi ra tit - ¢6 thé dan dén ty 1é
tai pham cao).

# Darryl Brown, Cost-benefit analysis in Criminal Law,
California Law Review, Vo0l.92, No.02, 2004, p.13; Jeffrey
L.Harrison & Jules Theewes, Law and Econmics, New
York: W.W. Norton & Company, Inc., 2008, p.371.
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hon nhdn: Viéc phat tu véi thoi gian dai co
tac dong gian ti€p dén sw On dinh viéc lam
va tinh trang hon nhan ctia ngwoi pham
t01, lam cac moi quan hé ho véi ngwoi khac
tro nén xa cach va khién co hoi két hon
sau khi man han tu gidm di, anh huong
dén thu nhap dai han, ciing nhu tang kha
nang khong duoc tuyén dung xin viéc
mot cach dé dang. Tham chi, néu la nguoi
c6 chitc vy, quyén han con tac dong nhiéu
dén nguoi than trong gia dinh, ho hang,
roi vo/con bo viéc/bd hoc va nhitng diéu
nay c6 nguy co mat viéc lam ctua nhiéu lao
dong, gia tang kha nang tai pham...

(4) Tdc dong dén cong dong xa hoi: Tac
dong khong dong déu cua ty 1€ t6i pham
bi phat tu cao d6i v6i nhitng cong dong
c6 thu nhdp thap lam anh hudng dén
“ngudn von xa hoi” cua khu vic xung
quanh va nhttng mang lwdi quan hé ma
nguoi bi phat tu da va sé tham gia. Da
phan ngwoi man han tu vé cdng dong
nhung mat di stec hut khi tim viéc va sy
khong on dinh cua thi treong viéc lam
dia phuong khién cho céc cong dong
nay khong thu hut duwoc nguoi tuyén
dung. DBiéu nay ciing anh hudng dén cac
thanh vién khong pham toi trong cong
dong do lam giam kha nang duy tri kinh
té cta cong dong...*. Trén co so nay, doi
hoi cac nha lap phéap phai c6 phwong an
dé stra d0i chinh sach hinh s va stra doi
hé thong luat khac bao dam an sinh xa
hoi va nguoi dan, han ché t6i muc thap
nhat cac chi phi, ngudn luc trong tong
thé chung.

3.2.4. Ly thuyét quan tri “an ninh phi
truyén thong” (“Non-Traditional Security
management” Theory)

Sy xuat hién cua thuat ngir “an ninh

¥ Darryl Brown, Cost-benefit analysis in Criminal Law,
California Law Review, Vo0l.92, No.02, 2004, p.15.
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phi truyén thong” da lam cho van dé
bao dam an ninh qudc gia, trong dé co
“an ninh con nguwoi” trong mdi qudc gia
tro 1én vat va hon. Tuy nhién, “an ninh
phi truyén thong” ciing ly giai cac van
dé thuc tién dang dat ra trong bdi canh
“toan ciu héa” trén thé gidi, doi hoi mdi
qudc gia can xay dung chinh sach, hoan
thién hé thong phap luat c6 tinh twong
thich qudc té cao va tao co sé phap ly
vitng chac trong dau tranh phong, chdng
t0i pham, sit dung dong bo cac bién phap
chinh tri, quc phong, an ninh, d6i ngoai,
khoa hoc, ky thuat, van hoa, xa hdi, kinh
t€ va khong thé thiéu bién phdp phap
luat hinh sw dé€ x& ly, ang pho kip thoi
khong chi van dé an ninh truyén thong
(an ninh cif), ma ca van dé an ninh phi
truyén thong (an ninh mai)*.

Théach thitc an ninh phi truyén thong
chinh 1a cac hoat dong dién ra bén ngodi sw
kiém sodt truyén thong cia nha nwéce va dudi
goc do luat hinh sy chinh 1a tdi pham phi
truyén thong (sw thay doi vé phuong thirc,
thtu doan pham t6i, pham vi tac dong,
khong gian pham t6i...) va giai quyét
nhiing van dé twong Ging - an ninh trong
yéu da doi hoi quan tri mdi, trong do6 co
stra doi, bo sung cac toi pham twong Uing
trong BLHS d€ ¢ du co so phap ly trong
dau tranh phong, chong t6i pham, ciing
nhu hop tac qudc t€. Van dé nay hitu ich
khi c6 nhitng van dé xay ra trong titng linh
vucan ninh trong yéu (an ninh moi trueong,
an ninh kinh t& an ninh tai chinh...). Vi du:
Dai dich Covid-19 da c6 mé hinh quadn tri
tham hoa an ninh phi truyén thong (khi coi
dich bénh la van dé tham hoa an ninh).

(Con tiép)

% Andrew Tian Huat Tan, Kent Boutin (Editors), Non-
traditional secruity issues in Southeast Asia, Select Publishing
for Institute of Defence and Strategic Studies, Singapore,
2001, p.23.
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