~ NHONG DINH HUGNG NGHIEN CUU MOI
CUA LUAT HINH SU VIET NAM TRONG GIAI BOAN TGI
(KY 2 VA HED)

4. Toi pham

4.1. Nghién citu chuyén sdu ting yéu to’

cdu thanh t¢i pham va phan logi t6i pham

T6i pham la mot trong nhitng van dé
goc, c6t16i cua ludt hinh sy. Mac du da duoc
dé cap nhiéu vé toi pham va sy thé hién
trong khoa hoc - cdu thanh tdi pham nhung
van con chua nghién ctu timng yéu t& cau
thanh toi pham; nghién ctru ndi dung tirng
cac giai doan pham t0i, van dé pham tdi c6
t0 chirc, cau thanh tdi pham va trach nhiém
hinh sy (TNHS) d6i v6i phéap nhan thuong
mai trén co s6 cac hoc thuyét vé phap nhan
da dwogc khoa hoc luat hinh sy thé giéi luan
giai'. Doi mdi cach ti€p can vé toi pham va
cdu thanh tdi pham, nhat la nhan thic vé
cac dau hiéu cta toi pham...%.

Luan diém cia mot nha khoa hoc da
chi ra B6 luat Hinh sy (BLHS) Viét Nam can
thay doi “khong chi c6 mot khai niém duy
nhat vé toi pham. Tinh hinh d6 khong tao ra
thudn loi cho viéc phan hdéa TNHS va ca thé
hoa hinh phat trong thuc tién, 1a mot trong
nhitng nguyén nhan cta viéc qua tai trong
hoat dong diéu tra, truy t0, xét xit. Hon thé€,
viéc dé tat ca mirc d0 vi pham phép luat hinh
st vao chung mot khai niém toi pham cing
lién quan dén mo hinh t6 chirc Toa an hién
nay, boi Toa an nao cling c6 thdm quyeén xét
xtr tat ca cac vu an lién quan dén moi loai

1 Hién nay, ¢ ba hoc thuyét chinh vé TNHS ctia phap
nhan nhu: Hoc thuyét trach nhiém thay thé (Vicarious
liability); hoc thuyét dong nhat hda trach nhiém
(Identification liability); hoc thuyét hé thong/van hoa
(Systems/ Culture Theory).

2 Tran Van D9 (2022), “Can thay déi nhan thirc vé toi
pham va cdu thanh t6i pham”, Ky yéu Héi thao khoa
hoc Nhitng vin dé cin tiép tuc hoan thién trong quy dinh
tai Phin chung BLHS 2015, Truong Pai hoc Ludt Ha
NO&i, tr.01-11.
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toi pham. Van dé nay sé lién quan dén thuc
hién nguyén tac vé bao dam quyén tiép can
cong ly va tiép can Toa an cua nguoi dan” va
cau truc lai cac toi pham, vi du t6i pham vé
kinh t€ khac vdi toi pham khac, khong thé ap
dung “s6 do chung” gitta chung?®.

4.2. Triét lyj t¢i danh

Dudi goc do ly luan, chuwa c6 nghién
ctu nao lam sang to ly luan vé triét Iy khi
xay dung BLHS, triét ly cua ting nhom toi
pham va cua tirng tdi danh trong luat hinh
sit lam co so cho viéc xay dung, hoach dinh
va diéu chinh chinh sach hinh sw va stra doi,
b6 sung BLHS cho phut hop véi thyec tién.
Vi du: Triét ly khi quy dinh toi phan boi To
qudc xuat phat tir chd, bao vé T8 qudc la
nghia vu thiéng liéng va quyén cao quy cua
cong dan, cong dan c6 nghia vu trung thanh
v6i T6 qudc va phan boi T qudc la ti ndng
nhat. Triét ly khi quy dinh t6i cho vay lai
ndng trong giao dich dan su la muc tiéu
x6a bo boc 16t va nhitng mam mong cua sy
thong tri, phan hda giai cap trong diéu kién
nén kinh t€ thi truong, tién toi xay dung xa
hoi cha nghia, khong chdp nhan nhitng ai
lam giau tr viéc boc 16t, khong phai la két
qua cta lao dong chan chinh ma phai trén
co sO luat phap. Mo rong ra, can co triét ly
- tai sao lai quy dinh nhom t6i pham nay
dat trede nhom toi pham kia. Vi du: Cac toi

* Email: Viet180411@gmail.com

Phé Gido su, Tién si, Phé Higu truong Truong Pai hoc
Ludt, Dai hoc Quéc gia Ha N§i

3 Pao Tri Uc (2022), “Cac xu huéng phat trién cta
luat hinh sy thé hién trong BLHS nam 2015 va nhiing
van dé dat ra”, Ky yéu Hoi thao khoa hoc Quy dinh
ctia Phin chung BLHS Viégt Nam niam 2015 (stka doi b6
sung nam 2017) va nhitng van dé dit ra, Nxb. Tu phép,
Ha Noj, tr.42.
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xam pham an ninh qudc gia lai quy dinh dat
truede tat ca nhom toi pham khac... Do d¢,
khi tién hanh hoat dong lap phap - toi pham
héa, phi téi pham hoéa va mbi [an stra d6i, bd
sung BLHS ching ta s€ c6 co s¢ ly luan va
thue tién ving chic va bao dam tinh thuc
tién cua viéc quy dinh t6i pham, TNHS va
hinh phat.

4.3. “Dinh vi” chinh xdc khi nghién citu
cdc toi pham cy thé

Dai hoi XIII cia Bang nam 2021 da dé
ra nhiém vu: “sin sang g phd hiéu qua cic
thdach thirc an ninh truyén thong va an ninh
phi truyén thong..., kip thoi ddu tranh trdp dp
c6 hi¢u qua cdc logi toi pham, nhit la toi pham
co t6 chire, xuyén qudc gia, toi pham siv dung
cong nghé cao...”*. Hon nita, “miii nhon” cuia
nghién ctru ludt hinh sy tap trung nhiéu
hon vao cac “hién twong nguy hiém” cé tinh
chat toan cau, toi pham xuyén qudc gia (con
goi la toi pham phi truyén thong) nhu: Toi
khung bd, t0i rira tién, t0i pham lién quan
dén tai chinh, ngan hang, t6i pham vé moi
treong, t6i pham mang..., lam co so cho viéc
hoan thién co so phap ly va TNHS, hop tac
quoc t€ trong linh vuc hinh su v6i khu vuc
va thé gioi.

4.4. Nghién citu “hién tuwong” toi pham
vGi tinh chdt lién nganh

Nghién ctu, lam rd ting quan diém
cua cac hoc gia khac nhau vé hién tuong t6i
pham, tix do tiép tuc hoan thién ly thuyét
vé van dé nay ¢ Viét Nam. Vi duy, tim hiéu
quan diém cua hoc gia Emile Durkheim® vé

* Dang Cong san Viét Nam, Viin kién Dai hoi dgi biéu
toan qudc Iin thiy XIII, t4p I, Nxb. Chinh tri Qudc gia
Sw that, Ha Noi, 2021, tr.279-281.

5 Trong tdc pham “Nhitng quy tic cia phwong phdp
xd hoi hoc” (1895) ctia tac gia Emile Durkheim (1858-
1917) - cha dé ctia nganh xa hoi hoc 6 Phap da ching
minh rf“ang cac sw kién xa hoi lién hé véi nhau voi mot
cau trac ¢ hé thong. C)ng da dé cap t6i hién tuong toi
pham nhu 1a mét vi du minh hoa cho nhitng quy tic
ctia phuong phap xa hdi hoc, tuy nhién cé thé thay
nhing quan diém cta 6ng vé toi pham la mot cach
tiép can méi vao cudi thé ky 19 va van déng vai tro va
c6 y nghia rat quan trong cho nghién cttu vé toi pham
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hién twong t0i pham da nhan dinh: Hién
teong t0i pham la hién twong binh thuong,
vi khong c6 xa hdi nao khong cd to6i pham;
hién tuwong tdi pham la mot by phan thiét
than cua bat ky xa hoi lanh manh nao; va
néu xét dudi quan diém chiec nang luan,
Toa an va nha tu xuét hién dé€ trieng phat
cac hanh vi t6i pham (vi pham chuan muc
xa hoi), c6 nghia 1a thoa man cac nhu cau
cua sO dong (xtic cam tap thé), khi do6 cac ca
nhan cam thay gan bd véi nhau hon, mtc
do doan két xa hoi duoc tang cuwong hon.
C6 thé noi, hién tuong toi pham nhu la mot
nhip d€ diéu chinh xa hoi, cung c6 trat tu
xa hoi, khéng dinh lai hé thong quy tic xa
hoi.... Vi du: Mot so tac dong tich cuc d6i
voi moi treong xa hdi tir viéc nghién cttu
“hién tuong toi pham” nhu”: (1) Tang su
tinh tao, dé phong, muc d6 va cdp do cta
mdi cong dan; (2) Tlng ca nhan trong xa
hoi mong mudn nang cao kha nang thé chat
dé€ xt ly khi khan cap hodc ctru giup dugc
nguoi khac khi gdp nan; (3) Poan két trong
xa hoi, cong dong noi sinh séng hodc noi
xay ra t0i pham truedce cac hanh vi pham t6i
va bdo vé an toan cong dong; (4) Moi gia
dinh nd luc cai thién cach gido duc con cdi,
nguoi than, ban be d€ hinh thanh nén tang
khong vi pham phédp ludt va biét cach xu
su trude tinh hudng cu thé; mdi nha truong
nd luc ra soat chwong trinh, cac gido duc,
tng xt trong xa hoi; (5) Stra d6i, hoan thién
hé thdng phap luat va danh gid lai hé thong
nay, ra soat cdc “16 hdng” trong cac khau
tr xay dung, thuec thi, t6 chic thuwe hién va
phong ngtra; (6) Tac dung ran de, phong
ngtra; (7) Cung cdp kién thic cho nguoi
khac - trong tinh hudéng dé phai xt ly dé

O nudc ta trong boi canh mai.

¢ Trwong Thi Hién, “Tim hiéu quan di€m cua Emile
Durkheim vé hién twong t0i pham”, Tap chi Nha
niede va Phép ludt, s6 01/2011, tr.67-70.

7 Abdullah Sam, Positive Impact of Crime on Community
Environment, December 8, 2020, https://notesread.
com/positive-impact-of-crime-on-community-
environment/, truy cap ngay 30/10/2023.
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khong tré thanh nan nhan caa toi pham...

5. Trach nhiém hinh sy

5.1. Nghién citu lién nganh vé noi dung
cua trach nhiém hinh sy va thong nhdt ngi
ham hinh thiic cua trach nhiém hinh sy

Trudc xu thé€ nhan dao hoa luat hinh
si, van con thiéu nghién ctru lién nganh veé
co sO cta TNHS (triét hoc - luat hoc); co sé
cua TNHS v6i nhiing diéu kién cia TNHS
do6i véi phap nhan; vé “gidi han thoi gian”
ctia TNHS (thoi diém bét dau - thoi diém
két thuc), van dé thoi hiéu truy cieu TNHS
va moi lién hé vdi thoi hiéu thi hanh ban an.

Ciing trong xu thé mdi, can thong nhat
tén goi, ndi ham va hé thong cac bién phap
voi hang loat pham tru twong duwong nhu:
Cac dang cua TNHS® cac hinh thitc cta
TNHS; cac hinh thitc thé hién cia TNHS; cac
hinh thitc thuc hién TNHS; cac bién phap
cudng ché vé hinh sy; cac bién phap xt ly
vé hinh su; cac bién phap hinh sw...%, tir 46,
thong nhat chung hinh thirc cia TNHS.

5.2. Bi¢n phdp “Tu phdp phuc héi” va
vdn dé xir lyj chuyén hudng

Ngoai ra, con thiéu nghién ctru chuyén
sau theo xu hudng chung cta luat hinh sy
trén thé gidi vé ché dinh tw phap phuc hoi.
Trong nhitng thap ky cudi cung cta thé
ky XX va nhitng nam dau thé ky XXI, mot
cach tiép can tu phap hinh sw dwgc goi 1a
cong ly phuc hoi (hay tue phap phuc hoi) da
xuat hién dé giai quyét nhing lo ngai vé
viéc t0i pham tai pham, chi phi stta chita
va quyeén cuia nan nhan ti pham, cung voi
nhing két qua dang khich 1¢ trong viéc sw
dung d6i thoai gitta nan nhan va t4i pham,
cu thé la van dé boi thuong. Hang loat hoc
gia tiéu biéu nhu: Consedine, J. and Bowen,

8Lé Van Cam, Nhitng vin dé co ban trong khoa hoc lugt
hinh sy - Phiin chung (Gido trinh Sau dai hoc), Nxb. Dai
hoc Quéc gia Ha Néi, H. 2019, tr.519.

9 Nguyén Ngoc Hoa (chu bién), TNHS, hinh phat va
bién phdp hinh sw khdc, Nxb. Tu phap, Ha N6i, 2022,
tr.45.
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H.", Cragg W', Johnstone G'", Cornwell
DJ*, Johnstone G, Van Ness DW', Dyah
Listyarini®... da lam sang to ly thuyét nay.
Thay vi dinh nghia tu phap hinh sy chi theo
truy t6 va treng phat, tu phap phuc hoi
tap trung vao viéc xac dinh va khéc phuc
nhitng ton hai do hanh vi pham t6i gay ra,
quy tradch nhiém cho nhitng ngwoi pham
toi vi da lam dung véi nhitng ngwoi bi hai,
dong thoi trao quyén cho nan nhan va cong
dong tham gia phan tng. Va trong tuong
quan do, bién phap khoi phuc hodc stra
chtra thiét hai, xdy dung mdi quan hé than
thién véi cong dong thay cho viéc ap dung
hinh phat mdéi la muc tiéu co ban ctia cong
ly, cong bang xa hoi va giam thiéu ganh
nang cho Nha nudc, cing nhw dem lai va
phuc hoi gitp cho nguoi bi hai. Vi vay, co
thé mé duong dén su tha tht va hoa giai,
su tai hoa nhap ctia nguoi pham t6i (nhat la
nguoi chua thanh nién) vao cong dong va
chita lanh vét thuong ctia nan nhan...’.
Hién nay, trong hé thong phap luat Viét
Nam chwa c6 khdi niém chinh thic vé “tw
phéap phuc ho6i”. Tuy nhién, tham khao mo
hinh va phap luat cia mot sd nude va dua
trén hudng dan cta Lién hop qudc, co quan
l1ap phap ctia Viét Nam da ghi nhan cac bién
phap mang dac diém cua tu phap phuc hoi

10 Consedine, J. and Bowen, H., Restorative Justice:
Contemporary Themes and Practice, Lyttelton, NZ:
Ploughshares Publications, 1999, p.56.

' Xem: Cragg W, The practice of punishment: Towards
a theory of restorative justice, Routledge, New York,
1992, p.46.

12 Johnstone G (ed), Restorative justice reader: texts,
sources, context, Willan, Portland, 2003, p.35.

B Cornwell DJ, Criminal punishment and restorative
justice: past, present and future perspectives, Waterside
Press, Winchester, 2006, p.58.

" Johnstone G, Van Ness DW, Handbook of restorative
justice, Willan, Cullompton, 2007, p.21.

5 Dyah Listyarini, Juvenile Justice System Through
Diversion And Restorative Justice Policy, Diponegoro
Law Review, April 2017, Vol.02, No.01, p.48.

16 Johnstone G, Van Ness DW, Handbook of restorative
justice, Willan, Cullompton, 2007, p.6.
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va xtt ly chuyén hudéng trong BLHS nam
2015 va B0 luat TS tung hinh sy nam 2015,
stra doi nam 2021 véi tén goi la “bién phdp
gidm sat, gido duc nguoi dwdi 18 tudi pham t6i
dwgc mién TNHS” bao gom: khién trach; hoa
giai tai cong dong; gido duc tai xa, phuong,
thi tran. Tinh than vé tw phap phuc hoi da
duoc thé hién ro nét tai khoan 3 Diéu 29
BLHS nam 2015. Ngoai ra, con phai ké dén
mot s& nha khoa hoc, can bo thuc tién! coi
do 1a “nguyén tic hoa gidi trong ludt hinh sy”.

6. Hinh phat

bay cing la van dé da duoc dé cap
nhiéu nhung van con thiu nghién ctu
riéng vé tung hinh phat chinh (nhu: canh
cdo, cai tao khong giam git, truc xuat); vé
ting hinh phat bd sung va tung bién phap
tu phap d6i véi ba d6i teong - nguoi pham
toi, phdp nhan thwong mai pham tdi va
nguoi duwdi 18 tudi pham t0i, ddc biét 1a cac
bién phap giam sat, gido duc d6i véi nguoi
dudi 18 tudi pham tdi dwoc mién TNHS...
Hodc van dé triét ly vé hinh phat, hiéu qua
cua hinh phat va so sanh vé hinh phat véi
cac nudc cling chuwa duoc nghién cttu nhiéu.
Dac biét, chwa c6 nghién ctru chuyén sau vé
cac yéu to bao dam hiéu qua ctia hinh phat
dwdi su tac dong cua diéu kién vé chinh tri,
véan hoa, xa hoi, kinh té trén co sd cac yéu to
vé 1ap phap; vé hoat dong quyét dinh hinh
phat cta Toa an; vé chdp hanh hinh phat
trong thi hanh an; vé méi treong xa hoi voi
viéc chap hanh hinh phat...

Gan day, v6i cach nhin hién dai hon, c6
tac gia nhdn manh: Can manh dan 4p dung
cac hinh phat thay thé hinh phat tu “trén ca
binh dién lap phap va 4p dung phap luat
va phai tré thanh nhan thitc ctia co quan

7 Pao Tri Uc, “Chinh sdch hinh su thé hién trong
BLHS nam 2015”, Tap chi Khoa hoc Phdp 1y, s6 01/2017,
tr. 3-12; Cao Thi Oanh, “Chudn muc qudc té€ va
kinh nghiém mot s6 nudc vé tuw phdp phuc hoéi”,
Tap chi Ludt hoc, s& 7/2019, tr.68-77; Pinh Van Qué,
Binh lugn BLHS ndam 2015, Phin thir nhit - Nhitng quy
dinh chung, Nxb. Thong tin va Truyén thong, Ha Noi,
2017, tr.159...
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lap phap va tu phap”, vi du nhu kha nang
nguoc lai - “chuyén hinh phat tu thanh cai
tao khong giam git”*®. Xu hudng cac nuedc
dang nghién cttu, dé xuat nhiing bién phap
trirng phat khong giam gitt thuong dwoc
goi la “nhiing lua chon thay thé hinh su”
cho viéc tudc doat tw do cd thé tién hanh
ngay ttr dau vao (chuyén hudng) hodc trong
qua trinh xt ly d€ thay thé cho viéc bo tu
trong hé thong tu phdp hinh sy, ch khong
phai thay thé cho toi pham. Hon thé nita, cac
bién phap thay thé hinh su la cac bién phap
trieng phat chinh thitc va do d6 khac vdi cac
giai phap khong chinh thttc”. Ngoai ra, ndi
dung cach tiép can méi cho rang nén huéng
vao sy tdc dong dén hanh vi hdu (sau) pham t0i,
khuyén khich su thay d6i cia nguoi pham
t0i k€ ca sau khi bi x ly va khuyén khich
chap hanh nghiém hinh phat ctia ho va hién
nay, BLHS chi c6 quy dinh c6 hai bién phap
nhung déu lién quan dén phat tu (va lién
quan dén yéu td hoan canh ca nhan nguoi
bi két an) ma khong cé cac hinh phat khéac
va chua nham khuyén khich sy thay di ctia
nguoi pham toi... .

7. Toi pham tri tué nhan tao (AI) va
trach nhiém hinh suw d6i v6i thuc thé tri
tué nhan tao (AI)

7.1. Téi pham tri tué nhin tao (AI)

Hién nay, trude bdi canh trén toan thé
gidi trong d6 c6 Viét Nam dang dién ra cudc
cach mang cong nghiép 4.0, cau hoi phap
ly dat ra la vién canh twong lai trong BLHS
“nam nao do” liéu c6 b6 sung thém khai
niém i pham AI*' va van dé TNHS d6i voi

18 Pao Tri Uc, “Cac xu hudng phat trién cta luat hinh
sw thé hién trong BLHS ndm 2015 va nhiing van dé
datra”, Ky yéu Hoi thao khoa hoc: Quy dinh ciia Phiin
chung BLHS Viét Nam niam 2015 (sira d6i bé sung niam
2017) va nhitng vin dé dat ra, Nxb. Tw phap, H. 2022,
tr.45.

¥ Karl-Ludwig Kunz, Non-custodial sanctions in
Europe: An overview, Law Faculty University of Berne,
Switzerland, ACTA CRIMINOLOGICA Vol.7 No.01,
1994, p.33-39.

2 Pao Tri U, Tldd, tr.45.

2 Matilda Claussén - Karlsson, Artificial Intelligence
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thuc thé AI? - doc lap hay lién déi khong.
Chttc ndng du bao ctia khoa hoc doi hoi dat
ra nghién cttu d€ c6 phwong an phap ly kip
thoi diéu chinh quan hé xa hoi phat sinh va
sé dan hinh thanh trong tuwong lai (méc du
khoa hoc vién tuong)?.

Truwdce hét, vé toi pham Al thit nghiém
vé matly thuyét, cacnha khoa hoc danghién
cteu bang chiing “t6i pham AI” trong hai thi
nghiém sau®: Thi nghi¢m so' 1, st dung Al
nhu mot “cong cu” dé€ thuyét phuc nguoi
st dung phuong tién truyén thong xa hoi
nhdp chudt vao “dwong link lira ddo” chira
trong cac tin nhan dwoc soan thao hang
loat. Do mdi tin nhin dwoc tao ra béng ky
thuat hoc hoi cia may moc trén co so nhitng
hanh vi trudc day va ho so cong khai ctia
nguoi st dung, ndi dung tin nhidn duoc
diéu chinh cho phu hop véi tiing ca nhan,
do d6, da che giau y dinh thuc sy dang sau
mdi tin nhan. Néu “ngn nhin” nhap chuot
vao “dwong link liea ddo” va dién vao biéu
mau trén trang web (tinh hudng thuec t&), toi
pham sé thu thap duoc thong tin cd nhan d€
stt dung cho muc dich trom Cép tai san hoac
Itra dao chiém doat tai san, hay nhiéu muc
dich khac nhau nta... Thi nghi¢m so"2, mo

and the External Element of the Crime, An Analysis of the
Liability Problem, JU101A, Final Thesis for the Law
Program, Second Cycle, Spring 2017, p.36-75.

# Gabriel Hallevy, “The Criminal Liability of
Artificial Intelligence Entities - from Science Fiction
to Legal Social Control”, Akron Intellectual Property
Journal, Vol4, Iss.2, Article, 2010, p.171-219; Danila
Kirpichnikov, Albert Pavlyuk, Yulia Grebneva,
Hilary Okagbue, Criminal Liability of the Artificial
Intelligence, E3S Web of Conferences 159, 04025
BTSES-2020, p.1-10.

2 Trinh Tién Viét, “Cac mo6 hinh TNHS déi vdi thuc thé
tri tué nhéan tao (AI): Tt khoa hoc vién tuwong dén vién
canh dat ra trong chinh sach, phap luat hinh sy Viét
Nam”, Tap chi Khoa hoc, Ludt hoc, PHQGHN, s6 4/2019,
tr.14.

#  Thomas C. King, Nikita Aggarwal,
Mariarosaria Taddeo, Luciano Floridi, Artificial
Intelligence  Crime,
of Foreseeable Threats and Solutions, Science and
Engineerinng Ethics, 2020, p.91.

An  Interdisciplinary  Analysis
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phong thi treong nhan thay cac tac nhan
thue hién giao dich (trading agents) c6 thé
hoc tap, thuc hién cac chién dich thao tang
thi truong “co kha ning sinh lpi” thong qua
mot loat 1énh gia v6i nhiéu thu doan khac
nhau d€ thuc hién hanh vi nguy hiém cho
xa hoi...”.

Nhu vay, toi pham Al la hanh vi nguy
hiém cho xd hoi do con ngueoi (hodc phip nhin)
thuwc hién qua hé thong Al hodc do thyc thé’ Al
thwc hién tiry vao sw bién doi, phat trién khi cé
day du thong tin, “thong minh”, twr chii va co
kha nang thuwc hién hanh dong cé lién quan mot
cdach doc lap voi nhitng nguwoi da tao ra Al do,
xam pham dén cdic quan hé xa hoi dwoc ludt hinh
sw xdc ldp, bao vé va phai bi xir lyj vé hinh sie.

Céc nha cong nghé hoc va phap ly da
chi ra cac linh vyec ti pham Al bao gom: Toi
pham trong linh vic thuwong mai, thi treong
tai chinh va pha san; t6i lién quan dén duoc
phdm c6 hai hodc nguy hiém; toi chdng lai
con nguoi; tdi pham tinh duc; t6i trom ce”ip
va ltra dao, gia mao gidy to va mao danh?.
Do d6, néu phat sinh loai t0i pham mai nay
thi cting can c6 khung phép ly va gia dinh
cac mo hinh ly luan vé TNHS trong tuwong
lai d€ ap dung, bao dam xw ly, dac biét la
cap nhat nhitng van dé phap ly méi phat
sinh dat ra, trong d6 du kién van dé TNHS
tng pho véi hién tuwong “tdi pham AI”. Gan
day, ung dung ChatGPT duwgc ménh danh
la AT thong minh nhét thé gidi ciing dang
dat ra nhiéu thach thirc phap ly, doi hoi
phai c6 giai phap tng pho, xay dung Ludt
vé Tri tué nhan tao (Al)?.

» Martinez-Miranda, E., McBurney, P., & Howard,
M. ], Learning unfair trading, A market manipulation
analysis from the reinforcement learning perspective, In
Proceedings of the 2016 IEEE conference on evolving
and adaptive intelligent systems, EAIS 2016, p.103-
109.

% Thomas C. King, Nikita Aggarwal,
Mariarosaria Taddeo, Luciano Floridi, Tldd, p.69.

¥ No6i dung Luét quy dinh: Nhitng quy dinh chung
vé chinh sach, nguyén tic, pham vi diéu chinh; quy
trinh/tha tuc nghién ctru, ché€ tao, san xuét, thu tuc
dang ky, cht so hitu; cac linh viee st dung AL quy
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Ngoai ra, can stra doi, diéu chinh khai
niém toi pham véi nhan thiic méi néu co
kha ndng xudt hién chu thé cta ti pham,
tiép can khai niém, linh vyc tdi pham Al
Dac biét, ra soat t6i pham cu thé trong
BLHS nam 2015 dé xem xét vé cac yéu to
cdu thanh t0i pham, dau hiéu “xuyén qudc
gia” d€ stra ddi cho thich tng vdi bdi canh
toan cau hda, cling nhw “tinh cé t6 chirc” ctia
toi pham; nghién cttu tham gia Cong wdc
vé Toi pham mang va quy dinh riéng vé
toi pham mang cua Viét Nam - Cong wdc
cua Hoi dong chau Au vé toi pham mang
(Budapest ngay 23/11/2001), ra soat cac Luat
“vé tinh” tao hé thong trong phong, chdng
toi pham...

7.2. Trdach nhiém hinh sw d6i véi thuc
thé'tri tué nhan tao (AI)

Ttr khai niém toi pham Al, dan dén

can nghién ciru TNHS d6i voi Al do chii thé’
Al thyc hién hay qua nguoi khic siv dung Al dé

thiec hién. Véi cach tiép can khoa hoc vién
tudng® két hop voi khoa hoc luat hinh sy,
cong nghé hoc, tam ly hoc, ngdn ngit hoc
va khoa hoc than kinh, nhiéu nha khoa hoc
ting budc luan giai van dé nay, gia dinh cu
thé khi thuc thé Al da la chu thé cua phéap
luat®. Boi 1€, v6i su phat trién khoa hoc -
cong nghé nhu vt bao, mot mdi lién hé dat
ra la: da ton tai mot “thuc thé trieu twong”
dwoc tao ra bdi phap luat nhw “phdp nhin”
da dwoc luat hinh su cac nudc (trong do

trinh/thu tuc kiém tra, gidm sat cong nghé, giai phap
ky thuat tng pho; hé thong ché€ tai xi ly vi pham
trong Iinh vitc Al (cdc bién phap hanh chinh, dan sy
va hinh su)...

28 Khoa hoc vién twdng la viéc dwa ra cac noi dung
twong twong khac dé tién doan nhing téc dung ctia
tién bo khoa hoc va nhiing trang thai cta thé gidi
twong lai. BSi canh khoa hoc vién tuong thuong khéc
biét so véi thé gidi thuwee, nhung lai dé duoc chép nhan
la kha di xay ra nho cac phuong thitc ly giai nhiing
yéu t6 hue c&u bang khoa hoc va 1ap luan chit ché (TG).
» Gabriel Hallevy, “The Criminal Liability of
Artificial Intelligence Entities - from Science Fiction
to Legal Social Control”, Akron Intellectual Property
Journal, Vol.4, Iss.2, Article, 2010, p.171-219.
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c6 Viét Nam) ghi nhan, thi xu huéng la sy
ghi nhan twong tu c6 18 ciing sé dién ra ddi
vGi “cb may mang AI” - thue thé ciing duoc
chinh con nguoi tao ra da va dang thay thé
dan toan bd hoat dong, “siéu viét” hon con
nguoi 0 nhiéu phwong dién, tham chi dén
mot lac Al phét trién vuot bac, bién con
nguoi trd thanh vd dung, dua loai ngwoi
dén chd diét vong®. Do d¢, tlr y twong khoa
hoc ctua tac gia Gabriel Hallevy®, chung
t6i da timng cong bo, dién giai 05 md hinh
TNHS véi méi lién hé gitra cac “chu thé”
(tam gia dinh) bao gom: Nguoi lap trinh
(hay nguoi thiét ké phan mém Al hodc 6ng
chu); nguoi sit dung (hay nguoi st dung
cudi hodc nguoi phat trién phan mém Al);
thiee thé AL

7.2.1. M6 hinh s6'1 - Trdch nhiégm hinh suw
thong qua chii thé’ pham tdi khic - thuc thé Al
dwoc xem la vit trung gian (tdc nhan @ t41): Du
khoa hoc - cong nghé, xa hoi c6 phat trién dén
thé nao trong tuong lai, thi “mdy mdéc” van sé
luon 1a “mady moc” va thuc thé Al khong thé
s& hitu bat ky thudc tinh nao ctia con nguoi
nén chi duoc coi la tdc nhan vo tdi (vat trung
gian, cong cu), khong thé coi thuc thé Al 1a
“thit pham” gdy ra hanh vi nguy hiém cho xa
hdi, tuy nhién, con nguoi chac chan khong thé
bo qua cac kha nang co ban, nang lwec ctia AL

7.2.2. M6 hinh s6'2 - Trdach nhiém hinh sw
can cik vao hdu qua nguy hiém cho xi hdi c6 thé’
xay ra mot cdch tw nhién trén thic té: Nguwoi
lap trinh/nguoi st dung co lién hé mat thiét
véi cac hanh dong cua thuc thé Al nhung
khong cé y dinh pham toi thong qua thuc thé
nay. Trong qua trinh thuc hién, thuc thé Al
thue hién hanh vi pham t6i nhung ngwoi
lap trinh/nguoi st dung da khong biét vé
hanh vi nay dén khi hanh vi d6 xdy ra va gdy
ra hdu qua nguy hiém cho xd hoi. Tuy nhién:

(1) Truong hop ma nguoi lap trinh/
nguoi sit dung so sudt trong qua trinh lap

% James Barrat, Our Final Invention, Artificial

Intelligence and the End of the Human Era, Publisher
by Thomas Dunne Books, October 1, 2013, p.334-354.
3 Gabriel Hallevy, Tldd
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trinh hay st dung thuc thé Al va khong co
y dinh thuc hién bat ky hanh vi pham toi
nao thi khong cé ly do gi ma ho lai phai chiu
TNHS, néu phdp luat khong c6 quy dinh
khac vé toi pham do w0 y;

(2) Treong hop nguoi lap trinh/nguoi
st dung da lap trinh hodc stt dung thuc thé
AI mot cach co chu dich va cd tinh dé thuc
hién hanh vi pham t6i thong qua no, tuy
nhién, Al “phat trién cao” lai khong thuc
hién ké hoach nay ma lai thyc hién hanh
vi pham t6i khdc. Truong hop nay giong
truong hop TNHS dua trén hau qua cé thé
xay ra mot cach tu nhién.

7.2.3. M6 hinh s6'3 - Trdach nhiém hinh sy
truec tiép - thuc thé' Al dwoc cho la twrong dieong
v6i chil thé pham t6i la con nQuoi:

(1) Yéu t6 bén ngoai ctia thuc thé Al chi
can diéu kién la thuc thé Al kiém soat mot
hé thong co khi hodc mét co ché khéc c6 tinh
co khi d€ di chuyén cac by phan ctia minh,
bat ki hanh vi nao cting ¢6 thé dwgc coi 1a do
thuee thé Al thwee hién, vi du, r6-bot c6 Al kich
hoat canh tay dién tt/thty lic ctia minh va
di chuyén dé tan cong con nguoi/gay thiét
hai cho xa hoi - dwoc coi la hanh dong;

(2) Yéu to bén trong va day la mot thach
thirc 16n nhat va kho khan vé madt phap ly
- tam ly. Hau hét kha nang nhéan thiec duoc
phat trién trong cong nghé Al hién dai déu
mang tinh phi vt chdt trong viéc ap dung
TNHS. Yéu cau vé mdt chu quan can dé ap
dung TNHS 1a su hiéu biét, y dinh, dong
o, s so sudt... nhu yéu cau doi voi hanh vi
pham t0i cu thé.

7.2.4. Mo hinh s6'4 - Trach nhiém hinh sy
dan xen, két hop va phin tich d6i voi thiee thé’ Al

(1) Khi thue thé Al 1a “tac nhan vo toi”
trong viéc thuwc hién hanh vi pham toi va
nguoi 1ap trinh la nguwoi duy nhat chi dao
qua trinh nay, thi viéc 4p dung moé hinh s6 1.

(2) Khi viéc lap trinh phan mém chinh
la thuc thé Al (moét thuwe thé Al lap trinh
cho mét thuce thé Al khac dé thuce hién), thi
mo hinh s6 3. Bén lap trinh phan mém cho
thuc thé Al phai chiu TNHS theo m6 hinh

18 Khoahoc Kiémsat

két hop gitta mo hinh s6 1 va s6 3 dé xu ly
TNHS.

(3) Khi thyc thé Al l1a bén thyc hién
hanh vi pham t6i nhung hanh vi d6 khong
dwoclap ké'hoach trudce thi ¢6 thé ap dung
mo hinh s6 2. Nguwoi 1ap trinh ¢6 thé dugc
coi la c6 hanh vi so suat hay ho c6 thé phai
chiu hoan toan trdch nhiém cho hanh vi
pham tdi néu mot hanh vi pham toi khac
da dwoc 1én ké hoach mot cach co6 chu
dich nhung hanh vi da xay ra khong phai
la mot phan cta ké hoach ban dau. Khi
bén lap trinh phan mém khong phai la con
nguoi (vi du lai la thuc thé Al khac), can
ap dung md hinh sd 3 bén canh viéc dong
thoi 4p dung mo hinh s6 2.

7.2.5. M6 hinh s6'5 - Trdach nhiém hinh sw
déc ldp, riéng biét cua thyc thé’Al: Khi thuc thé
Al phét trién “siéu viét” nhat (kha nang nay
la rat kho, thdm chi khong twong, nhung
dli ¢6 1% van phai du tinh néu xay ra trong
twong lai, duoc goi la md hinh s6 5), khi
thyce thé Al véi hinh dang con nguoi da
“thong minh hon nhitng con nguoi thong minh
nhat”, dgc lap, tw cach phdp ly ddc 1dp va la chi
thé'phdp ludt, né ty 1én k& hoach, quyét dinh
xt ly, tw thuc hién hanh vi nguy hiém cho
xa hoi thi c6 md hinh s 5 nao dé lac nay
van cé thé xay ra, lic nay chtng ta c6 thé
xay dwng mo hinh TNHS triec tiép, doc ldp.

8. Két luan

Tom lai, tir viec nghién cttu nhiing
dinh hudéng nghién ciru mdi trén co so
nghién cttu cuia cac nha khoa hoc trong va
ngoai nuée cho thdy van con nhiéu van dé
doi hoi tiép tuc phai nghién ctru, dac biét
la trién khai ndi dung cu thé trong tiing
dinh hudng nghién cttu moi d6, nhitng
nhan thitc méi vé luat hinh sy, tng dung
céc ly thuyét lién nganh, tong két thuec tién,
qua do6, gop phan cd thém tw liéu hiru ich
cho cac co so dao tao, nghién cttu, co quan
xay dung, hoach dinh chinh sach trong qua
trinh nghién ctu, tong két va ti€p tuc hoan
thién chinh sach hinh su, cting nhu BLHS
nam 2015 trong thoi gian toi./.
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