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gia, phap luat t6 tung dan sy (TTDS)

dong vai tro quan trong trong viéc
giai quyét cac tranh chdp phap ly gitta cac
bén c6 quyeén loi xung dot. D€ dam bao suw
cong bang va chinh xac trong qua trinh xét
xtt, viéc thu thap va danh gia ching ca
dong vai tro cyec ky quan trong. Mot trong
nhiing phuwong phap phd bién trong qua
trinh thu thap ching ct 1a ty thac thu thap
ching ct. Day la viéc Toa an dang giai
quyét vu an khong thé tu minh thu thap
nén nho Toa an hodac co quan khac thuc
hién viéc thu thap chtng ct'. Tuy nhién,
mot s6 quy dinh phdp luat vé hoat dong
uy thac thu thap chting ctt chua dugc cu
thé, rd rang va ton tai nhiéu cach hiéu khac
nhau, dan dén viéc 4p dung thiéu thong
nhat hodc thoi gian ay thac kéo dai, gay
anh huwong dén qua trinh giai quyét vu
viéc. Do vay, viéc nghién ctru phap luat vé

Trong hé thong tu phap cua mot qudc

! Téng Cong Cuong, Ludt to tung din sw Viét Nam,
Nxb. Pai hoc Quéc gia Thanh phd H6 Chi Minh,
Thanh phd H6 Chi Minh, 2007, tr.268.
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uy thac thu thap chiing ctt va dé xudt cac
giai phap nham hoan thién phép luat vé
van dé nay cd y nghia quan trong vé mat ly
luan va thuc tién.

1. Quy dinh phép luit t6 tung vé uy
thac thu thap ching ct

1.1. Cdc hinh thitc uy thdc thu thdp
chitng cir

Uy thic thu thip chitng cie trong pham vi
lanh tho' Vigt Nam

Theo quy dinh tai khoan 1 Diéu 105 B
luat T6 tung dan sy (BLTTDS) nam 2015,
trong qua trinh giai quyét vu viéc dan su,
toa an co6 thé ra quyét dinh uy thac dé toa
an khac hodc co quan c6 thim quyén quy
dinh tai khoan 4 Diéu nay 14y 10i khai cta
dwong sy, nguoi lam ching, tham dinh tai
chd, tién hanh dinh gid tai san hodc cac bién
phép khac dé thu thap chung ctt, xac minh

* Email: Hangntt@hul.edu.vn
Tién si, Gidng vién Truong Dai hoc Ludt, Dai hoc Hué’
** Email: Hunglb@hul.edu.vn
Thac si, Gidng vién Truong Dai hoc Lugt, Dai hoc Hué”
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cac tinh tiét cta vu viéc dan sw. Vi quy
dinh nay, trong qua trinh giai quyét vu viéc
dan suw, c¢6 nhitng truong hgp thdm phéan
can phai thu thap thém ching ctt do chua
co day du chiing ctt d€ co thé phan quyét vé
vu an, nhung nhitng chitng ctt d6 ¢ ngoai
dia ban lanh tho ctia toa an dang thu ly giai
quyét thi c6 thé uy thac cho toa an hodc co
quan c6 tham quyeén khéac trong viéc thu
thap nhitng chitng c*. Theo quy dinh tai
biéu 4 BLTTDS nam 2015, co quan c6 tham
quyén khéac ap dung doi véi truong hop
uy thac ngoai pham vi lanh thé Viét Nam.
Nhu vay, d6i voi hinh thic iy thac thu thap
chiing ctt trong pham vi lanh tho Viét Nam,
chu thé duoc uy théac thu thap chiing ct 1a
mot toa an ¢ dia phuong khac trong lanh
tho Viét Nam.

Uy thic thu thip chitng cit ngodi linh th

Viét Nam

Theo quy dinh tai khoan 1 Diéu 105
BLTTDS nam 2015, truong hop viéc thu
thap ching c phai tién hanh ¢ nudc ngoai
thi toa 4n lam thu tuc ty thac thong qua co
quan c6 tham quyeén cta Viét Nam hodc co
quan c6 thadm quyén cua nudc ngoai ma
nuedc do va nudc Cong hoa xa hdi cht nghia
Viét Nam cung 1a thanh vién ctia diéu udc
quoc t€ c6 quy dinh vé van dé nay.

Véi hinh thttc uy thac thong qua co
quan c¢6 tham quyén cuaa Viét Nam thi
toa an dang giai quyét vu viéc sé uy thac
thong qua Bo Tu phap. Theo quy dinh tai
khoan 1 Diéu 14 Luat Twong tro tu phap
nam 2007 vé thu tuc yéu cau nudc ngoai
twong tro tw phap vé dan su, Co quan co
tham quyén ctia Viét Nam yéu cau co quan
c6 thdm quyén cta nudc ngoai twong tro
tu phap vé dan sy phai lap ho so ty thac
theo quy dinh ctia phéap luat gxi cho Bo
Tu phap. Véi hinh thttc uy thac nay, toa
an uy thac phai thuc hién viéc lap day du
h6 so theo dting quy dinh, nham dam bao

2 Trwong Viét Hong (2014), Hoat dong thu thdp chitng
cib cua toa dn so tham trong qud trinh gidi quyét vu dn
ddin sy, Luan van thac si luat hoc, Treong Dai hoc
Luat Thanh phSé H6 Chi Minh, Thanh ph& H6 Chi
Minh, tr.39.
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tinh chinh xac va hiéu qua trong viéc thu
thap thong tin.

Dai véi viéc uy thac thong qua co quan
c6 thdm quyén ctia nudc ngoai ma nudc doé
véi Viét Nam c6 ky két Hiép dinh tuong tro
tw phép hodc cung Viét Nam tham gia diéu
wdc qudc t€ co lién quan thi c6 nhiéu hinh
thirc uy thac khac nhau, cu thé:

- Uy théc triee tiép cho tda 4n nude ngoai.
Hinh thtc nay duoc ap dung néu gitra Viét
Nam va nwdc nhan uy thac ky Hiép dinh
twong tro tw phdp. Vi du khoan 1 Diéu 4
Hiép dinh tuong tro twe phap gitta Viét Nam
va Lao quy dinh: “Co quan tw phap giap bién
Q101 cuia cdc nuwede ky két diegc lién hé triec tiép voi
nhau dé'thiee hién twong tro tw phdp, nhung phdi
théng bio cho BY Tw phdp hodc Vién Kiém sdt t6i
cao ctia nwéc minh trieée”.

- Uy thac théng qua co quan dai dién
ngoai giao, co quan lanh sy ctia nudc ay
thac: Hinh thitc nay duoc 4p dung néu gitta
Viét Nam voi nudec nhan uy thac tham gia
diéu wéc qudc t&. Chang han nhu khoan J
biéu 5, Cong wdc Vién 1963 vé quan hé lanh
s quy dinh: “Co quan lanh sy cua nwdéc cir co
quyén chuyén giao cdc tai lidu tw phdp va ngodi
tw phdp, hodc thwc hién cic uy thic tw phdp ldy
101 khai cho cic Toa dn ¢ nwdc cir phit hop v6i
cdc diéu woc quoc té’hién hanh, hodc néu khong
co diéu wéc quoc té' nhw vdy thi theo bdt cir cdch
nao khic phit hop voi ludt va quy dinh cua nwéc
tiep nhan”.

Dé viéc uy thac thu thap ching ct
duoc hiéu qua, Diéu 67 Luat Tuong tro tw
phap nam 2007 quy dinh trdch nhiém cta
Co quan dai dién ngoai giao Viét Nam &
nudc ngoai nhu sau: 1. Thyee hién cac ay
thac tu phap c6 lién quan dén cong dan
Viét Nam ¢ nudc so tai theo yéu cau cua co
quan nha nwdc ¢d tham quyeén ¢ trong nuwde
theo quy dinh ctia phap ludt Viét Nam, diéu
wéc qudc t€ ma Viét Nam la thanh vién va
khong trai véi phap luat ctia nudce so tai; 2.
Tiép nhan cac yéu cau uy thac tw phap ctua
nudc ngoai va chuyén vé cho cac co quan
c6 tham quyén trong nuwdc; 3. Chuyén ho so
uy thac tw phap ctia co quan c6 thdm quyén
cta Viet Nam cho Bo Ngoai giao cua nude

S0 2 - 2024



NGUYEN THITHUY HANG -LEBA HUNG

s0 tai d€ chuyén cho co quan ¢ thdm quyén
cla nudc nay xem xét, thiec hién. Véi nhitng
quy dinh nay, Co quan dai dién ngoai giao
Viét Nam 6 nudc ngoai cd trach nhiém thuec
hién theo dung nhiém vy, quyén han ma
Luat Twong tro tu phap da quy dinh.

- Uy théc thong qua c& nhan: Hinh thtic
nay duoc ap dung néu gitta Viét Nam voi
nudc nhan ay thac tham gia diéu wdc qudc
t€. Véi hinh thic nay, nguoi duoc uy thac
c6 thé 1a Tham phan, ludt sw,... cia nwdc
can ty thac. Chang han nhu Viét Nam c
tham gia Cong wdc La Hay ngay 18/3/1970
vé thu thap chting ct & nudc ngoai, hinh
thitc ity thac nay duoc ap dung trong khudn
kho cac nudc tham gia Cong wéc La Hay.
Theo Cong wdc nay, nguoi duoc ty thac la
mot Tham phan nuwdce ngoai, luat sw, tu van
phép ly hodc ké ca nguoi danh may toc ki.
Viéc thu thap ching ct thong qua cd nhan
dwoc tién hanh véi nhiing diéu kién nhat
dinh. D¢ la nhitng diéu kién lién quan dén
viéc cap phép cua co quan c6 thadm quyén
cho cad nhan dwoc thiec hién viéc ty thac do,
phuong thitc tri€u tap cac bén va nguoi lam
chting, nguyén tac cong khai va c6 luat sy
tham gia. C4 nhan duoc uy thac khong thé
thuc hién cac hoat dong Gy thdc bang cudng
ché®. Pay la mot trong nhitng hinh thitc uy
thac mang lai hiéu qua cao, tuy nhién hinh
thitc Gy thac nay chuwa duoc quy dinh trong
Luat Tuong tro tu phap.

1.2. Thoi han thyc hién uy thdc thu thdap
chiing cit

Thoi han la mot khoang thoi gian duwoc
xac dinh cu thé dé thuc hién mot cong viéc
nhat dinh*. Trong uy thac thu thap ching
c, khoang thoi gian nay duoc hiéu la
khoang thoi gian ma bén nhan uy thac cé

3 Nguyén Hong Béc (2007), Mét sb vin dé phip ly
trong twong tre tw phdp vé din sy giiva Vigt Nam va cic
nuedc, Dé tai khoa hoc cap co so, Truong Dai hoc Luét
Ha Noi, tr.87.

* Nguyén Song Toan (2020), Quy dinh ctia phdp lugt
vé thoi han trong giao két, thic hign cham hop dong
lao déng, Luan van thac si Luat kinh t€, Truong
Dai hoc Luat Thanh ph6 H6 Chi Minh, Thanh phd
HO6 Chi Minh, tr.11
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d€ thu thap ching ct theo ndi dung da uy
thac cua bén uy thac.

Dai voéi viée ay thac thu thap ching ct
trong nuwdc duogc thue hién boi cac toa an
khac, phap luat quy dinh rd rang vé thoi han
uy thac. Theo do, thoi han dé€ toa an nhan
duwoc quyét dinh uy thac c¢d trach nhiém
thuc hién cong viéc cu thé duoc uy thac la
30 ngay, ké tir ngay nhan duoc quyét dinh
uy thac va thong bao két qua bang van ban
cho toa an da ra quyét dinh uy théc; truong
hop khong thuc hién duoc viéc uy thac thi
phai théng béo bang van ban néu 16 ly do
cta viéc khong thuec hién dwoc viéc uy thac
cho toa an da ra quyét dinh uy thac’. Nhu
vay, 01 thang la thoi han bt budc bén nhan
uy thac phai thuee hién viéc uy thac. Viéc dat
ra moét thoi han nhw vay cho viéc thiee hién
uy thac khong chi gitip dam bao rang toa 4n
nhan uy thac c6 du thoi gian d€ hoan thanh
nhiém vy, ma con tao ap luc 16 rang cho toa
an nhan uy thac dé ho tich cuc thyc hién yéu
cau uy thac. Diéu nay dong nghia vdi viéc
tang ceong trach nhiém va kha nang quan ly
cta toa an trong viéc thiec hién cong viéc uy
thac. Trong thuec t€, vai tro tich cuc cta toa
an trong viéc thuc hién yéu cau uy thac tréd
thanh yéu t6 quyét dinh d6i vdi viéc yéu cau
uy thac c6 duoc thiec hién mot cach nhanh
chong va kip thoi hay khong.

Dai véi viéc uy thac thu thap ching
c ngoai pham vi lanh tho Viét Nam, vi
nhiéu ly do khac nhau nén phap luat TTDS
khong quy dinh thoi han ay thac cu thé®,
néu c6 quy dinh thoi han thi cling chi quy
dinh d6i voi nhiing thu tuc duoc thuc hién
trong nuedc. Chang han nhu d6i véi truong
hop ty thac thong qua Bo Tu phap, phap
luat quy dinh: Khi nhan dwogc su uy théc,
trong thoi han 10 ngay lam viéc, ké tir ngay
nhan dwgc ho so uy thac tu phap vé dan sy,
Bo Tu phap vao sd ay thac tw phap, kiém
tra tinh hop 1é ctia ho so va chuyén cho co
quan c6 thdm quyeén ctia nudc ngoai theo

5 Khoan 3 Biéu 105 BLTTDS nam 2015

©Cé thé vi ly do la d€ dam bao tinh linh hoat va thoa
thudn trong quan hé ngoai giao, va d€ phu hop voi
tinh bién ddng va bién ddi cuia quan hé qudc t&, v.v.
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quy dinh cta diéu udc qudc t€ ma Viét Nam
va nuedc ngoai la thanh vién hoac thong qua
kénh ngoai giao. Treong hop ho so khong
hop 1é thi Bo Tw phap tra lai cho co quan da
1ap ho so va néu ro ly do. Trong thoi han 05
ngay lam viéc, ké tir ngay nhan duoc van
ban cua co quan c6 thdm quyén ctia nudc
ngoai thong bao két qua thue hién uy thac
tw phdp, B Tu phap chuyén van ban do
cho co quan ¢ tham quyén cua Viét Nam
da guii ho so uy thac tw phap vé dan su’.
Nhu vay, cting nhu ay thac trong nudc,
phap luat quy dinh thoi han d€ thyc hién uy
thac thong qua Bo Tu phap ddi véi thu tuc
thiec hién trong nuwede nham giap cac bén dé
dang theo doi tién trinh va thoi gian cu thé,
dong thoi bao dam sy thdng nhat vé thoi
gian giai quyét vu viéc.

1.3. Quyét dinh 1y théc thu thdp chiing ci

Khi ay thac thu thap ching ct, toa an
phai ra quyét dinh ty thac thu thap ching
ct bang van ban va 1ap hé so uy thac thu
thap ching ct®. Trong quyét dinh ty thac
phai ghi 10 tén, dia chi cia nguyén don, bi
don, quan hé tranh chap va nhitng cong viéc
cu thé uy thac dé thu thap chung c@®. Ngoai
ra, theo biéu mau sd 13-DS dwgc ban hanh
kem theo Nghi quyét 01/2017/NQ-DTP ngay
13/01/2017 ctia Hoi dong tham phan Toa an
nhan dan tdi cao thi quyét dinh ay thac thu
thap ching phai cé chit ky xdc nhan cua
Tham phan va déng ddu Toa an. Trong qua
trinh giai quyét vu viéc, néu can phai ay thac
thu thap ching ct, tuy thudc vao viéc uy
thac trong hay ngoai pham vi lanh tho Viét
Nam va phap luat ctia nuede ty thac d€ phap
luat c6 nhiing quy dinh khac nhau vé cac thu
tuc va gidy to kem theo'®, nhung quyét dinh
uy thac va nhitng ndi dung dwoc ghi trong
quyét dinh la thong nhat. Nhu vay, viéc phap
luat TTDS quy dinh ndi dung quyét dinh va
biéu mau ty thac cu thé tao diéu kién cho hé

7 Khoan 2, 3 Diéu 14 Luéat Tuong trg tw phap ndm 2007.
8 Truong Viét Hong (2014), TIdd, tr.40

° Khoan 3 Diéu 105 BLTTDS nam 2015.

10 Xem Muc 3 Cong van s6 64/TANDTC-HTQT caa
Toa 4n nhan dan tdi cao ngay 09/6/2021 vé viéc uy
thac tw phap, tong dat van td tung ra nudc ngoai.
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thong toa an ap dung dong nhat trong pham
vi ca nudc trong treong hop can ty thac thu
thap ching cu.

Néu nhu quyét dinh ay thac thu thap
chiing ct ma c6 ndi dung yéu cau thu thap
chiing ct chua rd thi toa 4n, co quan c6 tham
quyén duoc ty thac thu thap ching ct gui
van ban yéu cau toa an uy thac thu thap
chiing ct bd sung hodc 1am r6 ndi dung do.
Trong thoi han 05 ngay lam viéc, ké tir ngay
nhan duoc yéu cau cua toa an, co quan co
thdm quyén duoc uy thac thu thap ching
ct, Toa an uy thac thu thap chiing ctt phai
gui van ban b sung, lam rd yéu cau ty thac
thu thap ching ct'. Vi nhitng quy dinh
nay, toa an uy thac c6 thé b6 sung nhitng
thong tin ma trong quyét dinh uy thac ghi
khong day du. Diéu nay tranh viéc lang
phi thoi gian va ngudn lyc do viéc thu thap
nhitng ching ct khong ro rang hodc khong
bao dam dd chinh x4c, nhim bao dam tinh
hiéu qua ctia qua trinh thu thap ching cu.

1.4. Chi phi khi thyc hién uy thdc thu
thdp chitng cit

Chi phi khi thyc hién 1y thdc thu thip
chitng civ trong lanh tho Viét Nam

Chi phi thu thap ching ct 1a chi phi dé
bén nhan ty thac thiec hién cac cong viéc uy
thac thu thap chitng c¢. Hién nay, BLTTDS
nam 2015 va cac van ban dwdi luat khong
c6 quy dinh vé chi phi uy thac thu thap
chiing ct trong lanh tho Viét Nam nén cac
toa an khi uy thac thu thap ching ctit khong
thu chi phi tit cdc dwong su. Toa an nhan
uy théc vira phai bo cong sttc ctia minh lai
vira phai xudt kinh phi cua minh ra d€ chi
phi cho viéc ay thac. Do d6, toa an nhan uy
thac thuong két hop cong viéc cua toa voi
cong viéc ty thac va khi nao toa an co cong
viéc 0 noi dugc uy thac thi két hop lam dé
giam chi phi uy thac. Do do, khi thiyec hién
nhing cong viéc duoc uy thac, nhiéu toa an
khong cht dong thiec hién viéc ty thac nén

1 Khoan 3 Diéu 11 Nghi quyét 04/2012/NQ-HDTP
cua Hoi déng thdm phan Toa én nhan dan t6i cao
ngay 03/12/2012 cua Hoi dong Thdm phan Toa an
nhan dan t6i cao.
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thoi gian ty thac bi vi pham c6 mot nguyén
nhan 16n 1a do khong c6 chi phi cho viéc
thuc hién ty thac.”? Tac gia Nguyén Minh
Hang cho rang: “Ly do phiin 16n cdc toa dn hay
cdc co quan khdc nhin 1ty thic thuwong cho rang
do la lam hg, lam thay toa dn uy thdc nén tinh
than trach nhiém thwc hién khong cao, khong
ddam bdo thoi gian uy thic”.® Nhw vay, khong
6 chi phi dé€ thuc hién viéc uy thac cing la
mot trong nhiing Iy do dan dén viéc uy thac
thu thap chitng ctt khong hiéu qua.

Chi phi khi thwc hién 1y thic thu thdp
chitng civ ngoai lanh tho Viét Nam

Chi phi khi thiyec hién tay thac thu thap
chiing c ngoai lanh thd Viét Nam duoc
diéu chinh bdi Thong tw lién tich s6 12/2016/
TTLT-BTP-BNG-TANDTC ngay 19/10/2016,
quy dinh vé trinh tu, thu tuc tuwong tro tw
phap trong linh viec dan su (Thong tw lién
tich s 12/2016). Theo d6, viéc thu thap
chiing ctt ngoai lanh thé Viét Nam bao
gom cac chi phi nhu: Chi phi dich thuat,
cong ching, ching thuc ho so uy thac tw
phép; Chi phi tong dat ho so uy thac tw
phap 6 nwdc ngoai; Chi phi thu thap, cung
cap chung c 6 nudc ngoai; Chi phi khac
(néu co) theo quy dinh ctaa phap luat Viét
Nam va phap luat cua qudc gia lién quan'.
Trudc day, ddi voéi chi phi ty thac tw phap ¢
nudc ngoai theo quy dinh tai khoan 3 Diéu
7 Thong tw lién tich s6 12/2016 thi chi phi
nay la 3 triéu dong. Tuy nhién, hién nay,
theo huéng dan tai Muc 3 Cong vén sd 64/
TANDTC-HTQT ngay 09/6/2021 vé viéc iy
thac tu phap, tong dat van t6 tung ra nudc
ngoai thi néu nhu viéc uy thac thu thap
chitng ctt gitta Viet Nam véi 18 nudc, vung
lanh thd sau day: Angiéri, Bélarat, Ba Lan,
Bungari, Cuba, Campuchia, Ca-dic-xtan,

12 Ping Minh Trung (2017), Uy thic thu thdp chitng ci
trong t0" tung din sw Vigt Nam, Luan van thac si luat,
Truong Dai hoc Luat thanh phé H6 Chi Minh, tr.13-14.
15 Nguyeén Minh Hang (2015), “Binh luan phan chiing
minh va chiing ct trong BLTTDS nam 2015”, Binh
ludgn nhitng diém méi trong BLTTDS nim 2015, NXB
Hong Duc-Hoi Luat gia Viét Nam, Ha Noi, tr.142.

4 Khoan 5 Diéu 6 Thong tw lién tich s6 12/2016/TTLT-
BTP-BNG-TANDTC ngay 19/10/2016.
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Lanh thé Pai Loan, Hungari, Lao, Mong
Co, Nga, Phap, Séc, Triéu Tién, Trung
Quoc, Ucraina, Xlovakia, thi hai bén thuyc
hién mién phi cho nhau cac yéu cau tuong
tro tw phap. Cung vdi do, theo quy dinh cta
Cong woc tong dat ra nuwdc ngoai gidy to tw
phap va ngoai tu phap trong Iinh virc dan
st hodc thwong mai ma Viét Nam la thanh
vién thi nudc thanh vién duoc yéu cau tong
dat thuc hién mién phi yéu cau tong dat ctia
nudc thanh vién khac, trit mot s6 truong
hop dac biet'.

D6i voi nhiing nude can uy thac thu
thap chitng ctt nhung khong thudc 18 nuwede
vung lanh thd néu trén cach thic thu, nop
chi phi thyc t€ nhu sau'®: (1) Céac chi phi
thuc t&€ phat sinh trong nuwdc do nguoi co
nghia vu nop chi phi thuc hién uy théac tw
phap ctia Viét Nam thanh toan truc tiép
cho nguoi cung cap dich vy; (2) DBa6i voéi
chi phi thuc t€ do co quan cé thdm quyén
nudc ngoai thu thi chia lam hai treong hop:
(i) Truong hop chi phi thuc t€ da xac dinh
dwoc theo quy dinh ctua phia nuwdc ngoai
tai thoi diém co quan c6 tham quyén yéu
cau uy thac tw phdp cua Viét Nam lap ho
s0, co quan c6 tham quyén yéu cau uy thac
tue phap cua Viét Nam thong bao nguoi cd
nghia vu nop chi phi thuc hién ty thac tw
phap cta Viét Nam thanh toan chi phi nay
véi co quan c6 tham quyén nuwde ngoai phu
hop voi quy dinh ctia phap luat Viét Nam
va phap luat qudc gia lién quan; (ii) Truong
hop chi phi thuc té chua xac dinh dwoc tai
thoi diém co quan cé thdm quyeén yéu cau
uy thac tu phap cta Viét Nam lap ho so,
co quan c6 tham quyén yéu cau uy théc tu
phap cua Viét Nam thong bao cho nguoi cd
nghia vu nop chi phi thuc hién uy théac tw
phap cta Viét Nam phai ndp tam tng ba
triéu dong tai co quan thi hanh an dan su
cap tinh noi co quan ¢ tham quyén uy thac
tw phap vé dan su ctaa Viét Nam c6 tru so.
SO tién tam tng nay dugc thanh toan cho

15 Xem Muc 3 Cong van s6 64/TANDTC-HTQT, ngay
09/6/2021 vé viéc uy théac tw phap, tdng dat van to
tung ra nedc ngoai.

16 Khoan 2 Diéu 7 Thong tu lién tich s6 12/2016.
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chi phi thuc t€ theo yéu cau ctia co quan co
tham quyén nudc ngoai va cac chi phi phuc
vu viéc chuyén tién ra nudc ngoai do co
quan thi hanh an dan sy thuee hién.

Nhu vay, néu nhw chi phi khi thuc hién
uy thac thu thap ching ctt trong lanh tho
Viét Nam khong quy dinh thi chi phi ay
thac thu thap ngoai lanh tho Viét Nam duoc
quy dinh kha day du va ro rang. Nhiing
quy dinh nay giap cho hoat dong thu, nop
chi phi tay thac thu thap ching ct ra nuwdc
ngoai co can ct, dé dang thuec hién.

2.5. Trdach nhiém cia chu thé iy thdc va
chu thé' nhin 1y théc thu thdp chiing cit

Chui thé'uy thdc

Madc du BLTTDS ndm 2015 khong quy
dinh trdch nhiém cta chu thé ay thac thu
thap ching ct (toa an dang giai quyét vu
an) thanh mot diéu khoan riéng nhung cé
thé xac dinh dwoc trach nhiém cua toa an
uy thac nhung thong qua cac quy dinh tai
BLTTDS ndm 2015 va Nghi quyét 01/2017/
NQ-HDTP. Theo d6, dé thuc hién dwoc viéc
uy thac thi trach nhiém cta Toa an uy thac
la rdt quan trong. D€ thu thap dugc ching
ctr thi toa an uy thac phai ghi r6 rang, cu
thé yéu cau uy thac. Mdi loai chiing ctt sé
c6 nhiing dac diém va yéu cau khac nhau;
do do, tuy thudc vao tung chiing ct can thu
thap nhu 1ay 101 khai cua duong sw, nguoi
lam ching, thim dinh tai chd, tién hanh
dinh gia tai san d€ toa an ghi rd cac noi
dung yéu cau uy thac. Diéu nay sé han ché
duoc tinh trang bén nhéan uy thac yéu cau
bd sung uy thac va sé gop phan thu thap
nhanh chdng ching ctt dugc ty thac.

Bén canh @6, BLTTDS nam 2015 da duw
liéu trach nhiém cta toa an uy thac trong
truong hop khong thu thap duwoc ching
ctt da uy thac nhu sau: Treong hop khong
thuc hién duoc viéc uy thac theo quy dinh
tai khoan 3 va khoan 4 Diéu 105 BLTTDS
nam 2015 hodc da thuc hién viéc uy thac
nhung khong nhan duoc két qua tra 1oi thi
toa an giai quyét vu an trén co sé ching
ct da co trong hod so vu viéc dan sy. Khi
d6, néu toa an dang gidi quyét vu an da
thiee hién uy thac nhung khong thanh
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cong hodc khong c6 két qua thi van tiép
tuc giai quyét vu viéc, boi viéc tiép tuc cho
doi hodc kéo dai thoi gian xt ly vu viéc c6
thé lam thiét hai dén quyén va loi ich cta
cac bén lién quan.

Chui thé' nhin 1y thdc

Cha thé nhan uy thac c6 trach nhiém
thu thap cac ching ctt lién quan dén vu viéc
da uy thac d€ dam bao qua trinh giai quyét
vu 4n dién ra mot cach cong bang va ding
luat. Vé mat nguyén tac, chu thé nhan uy
thac chi duoc thu thap nhitng chitng ct ma
toa an uy thac da yéu cau. D€ chung ct thu
thap tir viéc uy thac duoc st dung trong
qua trinh giai quyét vu viéc thi khi tién
hanh thu thap cac chiing ctt d6, toa an hoac
co quan c6 tham quyén nhan uy théc phai
tuan tht cdc nguyén tic va quy dinh phap
luat khi thu thap chiing ct, nham dam bao
tinh khach quan, cong béng va minh bach
cua ngudn ching ct duoc thu thap.

Trén thuc t€, khong phai quyét dinh uy
thac ttr cac toa an uy thac déu ro rang, do
vay, chu thé nhan uy thac c6 quyén yéu cau
bd sung ndi dung ty thac. Treong hop toa
an uy thac thu thap ching ctt khong tra 1oi
va xét thdy nhitng ndi dung yéu cau khong
duoc lam r6 hay bo sung cho nén viéc thuc
hién ty thac sé khong thuc hién dwoc thi
toa an, co quan c6 thadm quyeén duoc ty thac
thu thap ching ct gui tra lai ho so uy thac
thu thap chiing ct cho toa an ay thac va
néu rod ly do khong thurc hién dwoc viéc uy
thac do6". Véi nhitng thong tin khong cu thé
va ro rang, viéc thu thap ching ct rat kho
khan hoac néu thu thap duoc thi d6 chinh
xac khong cao nén phap luat TTDS quy dinh
bén nhan uy thac c6 quyén gui tra lai ho so
cho toa an ty thac la hoan toan hop ly. Quy
dinh nay gitp dam bao rang qua trinh thu
thap ching ct dién ra mdt cach hiéu qua
va dang tin cdy, dong thoi gitp tranh tinh
trang kéo dai thoi gian xtt Iy ma khong dem
lai két qua tich cue.

7 Khoan 3 Diéu 11 Nghi quyét 04/2012/NQ-HDTP
ngay 03/12/2012 cua Hoi dong Thdm phan Toa an
nhan dan t6i cao
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3. Vuéng mac, bat cap trong cac quy
dinh ctia phap luit t6 tung dan su vé ty
thac thu thap chitng ctt va giai phap hoan
thién phap luat

Thir nhat, vé hinh thirc uy thic

Nghién cttu cho thdy, d6i vdi viéc ay
thac ngoai pham vi lanh tho Viét Nam co
rat nhiéu hinh thic uy thac khac nhau phu
thudc vao diéu wdc qudc t€ ma Viét Nam
tham gia. Vé co ban, cac hinh thic uy thac
d6 déu duoc ghi nhan trong Luat Tuong tro
tw phap, tuy nhién doi véi hinh thic uy thac
thong qua cd nhan dwoc ghi nhan trong
Cong woc La Hay ngay 18/3/1970 vé thu
thap chitng ct 6 nwdc ngoai chua duoc cu
thé hoa Luat Twong tro tu phap. Day la hinh
thirc uy thac truc ti€ép nén tinh hiéu qua cta
no rat cao. Vi vay, chung toi thiét nghi Luat
Twong tro tu phap can bo sung mot diéu
luat quy dinh vé hinh thic uy thac nay va
diéu luat can quy dinh r6 cac ndi dung nhu:
(i) Biéu kién uy thac; (ii) Thu tuc uy théc;
(iii) Co quan c6 tham quyén cap phép viéc
try thac. Quy dinh nay nhdm dé dam bao
tinh phap ly ctia chttng ctt thu thap duoc
thong qua uy thac.

Thir hai, chi phi uy thdc thu thdp chirng cie

+ Chi phi ay thac thu thap ching c&
trong pham vi lanh tho Viét Nam

Nhu da phan tich ¢ muc 2.3, d6i voi chi
phi khi thiec hién ty thac thu thap ching c
trong lanh thd Viét Nam, phap luat TTDS
khong quy dinh nén toa an khong c6 co so
d€ thu phi cua duong su. Day ciing 1a mét
trong nhittng nguyén nhan dan dén hoat
dong uy thac thu thap chiing ct khong hiéu
qua. Viéc BLTTDS nam 2015 chua quy dinh
ndi dung nay la mot bat cap nén tac gia cho
rang BLTTDS nam 2015 can bs sung diéu
luat quy dinh vé trach nhiém chi phi uy thac
thu thap chitng ctt béi nhitng ly do nhu sau:

(i) Trong TTDS, nghia vu chitng minh
thudc vé cac bén dwong su. Viéc Toa an
uy thac thu thap ching ctt la lam thay cho
duong sy, dé ho tro duong su thuan loi
trong viéc thu thap chiing ctt, nén duong su
phai chiu chi phi ay thac thu thap ching ct.
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(ii) B6i voi moét s6 chiing ¢t néu thu
thap tai dia ban toa an giai quyét vu an nhw
dinh gia tai san, tham dinh tai chd duong
sit van ndp cac chi phi nay. Vi vay, trong
truong hop néu uy thac cho toa an khac
thu thap chitng ct¢ thi nhitng chi phi nay sé
duoc thu dé€ chuyén cho Toa an uy thac. Vi
vay, néu cé thu thém chi phi thi toa an dang
giai quyét chi thu thém chi phi téng dat ho
so uy thac. Mat khéc, DBiéu 11 Thong tu lién
tich s6 01/2019/TTLT-TANDTC-BNG ngay
05/12/2019 quy dinh vé trinh tw, thu tuc
phoi hop gitta Toa an nhan dan va Co quan
dai dién nuedc Cong hoa xa hoi chu nghia
Viét Nam ¢ nudc ngoai dé thuc hién mot
s0 hoat dong TTDS va t0 tung hanh chinh
0 nudc ngoai cling quy dinh dwong sw cd
nghia vu ndp tién tam tng chi phi tong dat,
thong bao van ban t6 tung. Vi vay, néu uy
thac trong nuwdc viéc quy dinh dwong su
phai nop la hop ly.

Tt nhitng phan tich trén, tac gia cho
rﬁng BLTTDS ndam 2015 can ghi nhan nghia
vu ndp chi phi uy thac ctia duwong su dé toa
an c6 can ctt thu cac khoan phi nay. Tuy
nhién, dé€bao dam tinh minh bach chi phi uy
thac thu thap ching c, Toa an nhan dan t6i
cao can ban hanh van ban quy dinh chi phi
uy thac thu thap chitng ctt trong nuwedc bao
gom nhing chi phi cu thé dé€ bao dam viéc
ap dung thong nhat. Theo d6, nén quy dinh
nhw sau: Chi phi ty thac thu thap chiing ctt
trong nudc bao gom: (i) Chi phi tong dat
ho so uy thac (tién cude buu chinh); (ii) Phi
chuyén tién qua ngan hang; (iii) Chi phi thu
thap, cung cap ching ct thuce t€ (vi du can
phai dinh gia tai san thi chi phi tra cho Hoi
dong dinh gid tai san...).

+ D061 voi chi phi uy thac ngoai pham
vi lanh thé Viét Nam, phap luat quy dinh
twong do6i hop ly. Tuy nhién, con ton tai han
ché'la khoan 2 biéu 7 Thong tu lién tich s6
12/2016 quy dinh d6i véi chi phi thyece t&€ do
co quan c6 tham quyén nudc ngoai thu thi
déi véi truong hop chi phi thuc t€ da xac
dinh dwoc theo quy dinh ctia phia nuwdc
ngoai tai thoi diém co quan c6 tham quyén
yéu cau uy thac tu phdp ctia Viét Nam lap
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ho so, co quan ¢6 thdm quyén yéu cau uy
thac tu phap ctia Viet Nam thong bao nguoi
c6 nghia vu nop chi phi thuc hién uy thac
te phap cua Viét Nam thanh toan chi phi
nay voi co quan c6 thdm quyén nudc ngoai
phtut hop véi quy dinh ctia phap luat Viét
Nam va phap luat qudc gia lién quan. Tac
gia thdy rang quy dinh nay khong kha thi,
vi khi Toa an dang giai quyét vu an ma thuec
hién viéc try thac con phai thuc hién qua cac
co quan trung gian ctia Viét Nam, phap luat
quy dinh duong sy phai thanh toan chi phi
nay voi co quan c6 tham quyén nudc ngoai
la gay kho khan cho dwong sw. Vi vay, tac
gia dé xuat khoan 2 Diéu 7 Thong tu lién
tich s6 12/2016 nén stta d6i, b6 sung theo
hwéng: “Trweong hop chi phi thwc té" da xdc
dinh dwoc theo quy dinh ctia phia nwéc ngoai
tai thoi diém co quan co thdm quyén yeu ciu iy
thic tw phdp cua Vigt Nam lgp ho so, co quan
co thim quyén yeu ciu 1ty thic tw phdp ciia Vit
Nam thong bdo cho nguwoi cé nghia vu nop chi
phi thuwc hi¢n 11y thic tw phip cua Viét Nam phai
ndp toan bg chi phi nay tai co quan thi hanh dn
din sw cdp tinh noi co quan cé tham quyén iy
thdc tw phdp vé dan sy cua Vigt Nam c6 tru so”.

Thir ba, cich thirc xir 1y trong truwong hop
khong thwc hién dwoc viéc 1y thic thu thdp
chirng cir

Khoan 5 Biéu 105 BLTTDS nam 2015
quy dinh néu hét thoi han ma khong nhan
duoc két qua uy thac thi toa an uy thac
phai tiép tuc giai quyét vu an. Thuec t€ cho
thay, trong mot s truong hop, néu thiéu tai
liéu, chiing ct can thu thap thong qua uy
thac thu thap ching ct thi khong thé giai
quyét duoc (nhu chwa c6 ban vé do dac,
dinh gia...). Trong khi d6, cac bién phap
thu thap chiing c@ ma toa an dugc uay thac
tién hanh cling giong nhu cac bién phap thu
thap chitng ctt ma toa an uy thac dang thwec
hién. Vi vay, diéu luat nén diéu chinh theo
huwdng chi khi nao thire hién moi bién phap
ma van khong thé c6 duoc két qua uy thac
thu thap ching ctt theo yéu cau thi toa an
uy thac méi st dung tai liéu, chitng ctt co
trong ho so giai quyét vu an.

Thiv tw, trach nhiém cua toa dn dwgc uy
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thdc thu thdp chirng cie

Hién nay, toa an dwgc ty thac xem viéc
thu thap chiing c uy thac la cong viéc cua
toa an khac nén it quan tam thuc hién yéu
cau uy thac hodc c6 thuc hién nhung khong
thue sy tam huyét. Ly do la két qua thuc
hién ty thac thu thap chirng ct khong dwoc
tinh la mot vu, viéc duoc giai quyét, khong
tinh diém khi xét thi dua khen thudng cho
don vi toa 4n duoc ty thac va cd nhan thdm
phén tryc tiép tién hanh cac bién phap thu
thap ching ct, nén khong xac dinh dwoc
trach nhiém ctia toa an nhan uy thac. Vi vay,
dé€ nang cao hiéu qua viéc ay thac thu thap
chting ct, Toa an nhan dan t6i cao can ban
hanh van ban quy dinh thuc hién yéu cau
uy thac cta toa an khac la mot vy, viéc dan
sit. Toa an nhan uy thac khi hoan thanh viéc
thiec hién uy thac la da hoan thanh mot vy,
viéc dan su va dua ndi dung nay vao bdo
cao tong két cudi nam cua toa an./.
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