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Tém tit: Doanh nghiép v6i tu cdch la mot thuc thé phdp 1y déc 1dp, nhung tw ban than né
khéng thé' hanh dong cho chinh minh ma chi c6 thé hanh dong thong qua con nguoi cy thé - nhiing
nguoi dai di¢n cho doanh nghiép. Dai dién cho doanh nghiép nay cé thé'la Gidm déc, Chi tich
H¢i dong quan tri, nhdn vién hay thdm chi la bén thit ba dugc doanh nghiép ky két hop dong dai
dién. Mot s6 vu dn ndi bt trong nhitng ndm qua nhw vu Huynh Thi Huyén Nhu, Ha Vin Thim va
Nguyén Xudan Son, hay vu ba Chu Thi Binh déu la nhiing vu viéc c6 lién quan dén van dé dai dién.
Hay gin ddy nhdt la vy viéc tai Saigonbank ciing giong lén hoi chuéng canh bdo vé vin dé kiém
sodt qudn tri ctia cdc doanh nghiép'. Vi vdy, bai viét nham muc dich lam 16 ai la nguoi dai dién
cho doanh nghiép, cich phin chia cdc logi hinh dai dién, va mot s6 kho khdin, vudng midc trong
thuc tien dp dung cdc quy dinh vé dai dién cho doanh nghiép.
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1. Dai dién cho doanh nghiép la ai

Nhitng quy dinh chung ctia Viét Nam
vé doanh nghiép duwoc ghi nhan tai Luat
Doanh nghiép nam 2020. Tuy nhién, Luat
nay khong c6 quy dinh vé dai dién hay dai
dién cho doanh nghiép ndi chung ma biéu
12 Luat Doanh nghiép nam 2020 ghi nhan
khai niém “dai dién theo phdp ludt cua doanh
nghiép”. Theo do, “nguoi dai dién theo phdp ludt
cua doanh nghiép la cd nhan dai dién cho doanh
nghiép thiec hién cic quyén va nghia vu phdt sinh
tir giao dich cua doanh nghiép, dai dién cho doanh
nghiép véi tir cach nguwoi yu ciu gidi quyét viée
dan sw, nguyén don, bi don, nguoi cé quyén loi,
nghia vu lién quan trwéc Trong tai, Toa dn va
cdc quyén, nghia vu khic theo quy dinh ctia phdp

! https://nld.com.vn/phap-luat/hai-doi-sep-that-thoat-
hon-17-ti-dong-tai-saigonbank-20180705164801467 htm
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luat.” D€ xac dinh cu thé trong doanh nghiép
ai 1a nguoi dai dién theo phap luét thi can
can ct vao diéu lé cta doanh nghiép, gidy
chiing nhéan dau tw, hoac gidy chiing nhan
dang ky doanh nghiép.

Tuwong te nhu Luat Doanh nghiép,
Luat Thuong mai nam 2005 cting khong co6
quy dinh vé dai dién 1an dai dién cho doanh
nghiép, ma dé cap dén mot khai niém khac
“dai dién cho thwong nhin” va xem do6 la mot
hinh thitc trung gian thwong mai, bén canh
cac hoat dong moi gidi thwong mai, ty thac
mua ban hang hoa, va dai ly thwong mai.
Theo d6, “dai dién cho thwong nhin la viéc
mot thwong nhin nhin uy nhiém (goi la bén dai

* Email: Dunglhn@gmail.com
Thac si, Gidng vién khoa Phép ludt din sy va Kiém sit
dan sy, Truong Dai hoc Kiém sdat Ha Noi
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dién) cua thwong nhan khic (goi la bén giao dai
dién) dé’thiee hién cdc hogt djng thirong mai véi
danh nghia, theo sw chi dan ctia thwong nhin
do va dwoc hwong thu lao vé vige dai dign”?
Tt khéi niém nay, cé thé khang dinh dai
dién cho thwong nhan la mot dang caa dai
dién theo uy quyén duoc thuc hién trong
hoat dong thwong mai. Tuy nhién, do la
hoat dong thuwong mai nén chu thé dai dién
thuwong mai nay doc lap so vdi thiwong nhan
giao dai dién, ho ty t6 chiic thuc hién cong
viéc dai dién va c6 thé dai dién cho nhiéu
thwong nhan khac nhau. Luat Thwong mai
nam 2005 vi vay cling xac dinh trong treong
hop thwong nhan ctr nguroi ciia minh dé€lam
dai dién cho minh thi 4p dung quy dinh vé
dai dién ctia BS luat Dan sy (BLDS).?

Nhu vay, phap luat doanh nghiép Viét
Nam khong c¢6 quy dinh chung vé dai dién
hay dai dién cho doanh nghiép ma chi quy
dinh vé mot loai hinh dai dién cho doanh
nghiép — dai dién cho thwong nhan. O thoi
diém hién tai, trtt doanh nghiép tu nhan,
nhitng quy dinh vé dai dién ctia phap nhan
theo BLDS nam 2015 duwoc 4p dung chung
cho dai dién cho doanh nghiép. Cu thé,
biéu 134 BLDS nam 2015 quy dinh: “Dai
dién la viéc cd nhdn, phdp nhan (nguwoi dai dién)
nhan danh va vi loi ich ctia cd nhan hodc phdp
nhin khdc (nguwoi dwoc dai dién) xdc ldp, thuc
hién giao dich din sw.” Theo khai niém nay,
ca nhan, phap nhan cé thé ty minh xac lap,
thiec hién cac giao dich dan sy nhung cling
co thé thong qua nguoi dai dién vi ly do
khach quan hodc chu quan. Quyén dai dién
duoc xac lap theo uy quyeén va theo phap
luat,* trong d6 dai dién theo phap luat la
dai dién dugc xac lap theo quyét dinh cta
co quan nha nudc ¢6 tham quyén (vi du
Toa an chi dinh nguoi dai dién theo phap
luat cho doanh nghiép trong truwong hop
doanh nghiép pha san ma nguoi dai dién
theo phap luat tron tranh), theo diéu 1€ ctia
phap nhan (dai dién theo phap luat dwoc
quy dinh tai Luat Doanh nghiép nam 2020)
hoac theo quy dinh cua phép luat (dai dién

2 Piéu 141 Luat Thuong mai ndm 2005.
3 Khoan 2 Biéu 141 Luat Thuwong mai nam 2005.
4 Piéu 135 B6 luat Dan sy nam 2015
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duwong nhién — chu h¢ gia dinh). Dai dién
theo ty quyén la sy thoa thuan cua cac bén,
theo d6 nguoi dai dién nhan danh nguoi
dwoc dai dién xac lap, thuc hién giao dich
voi nguoi thi ba.®

Nhin ra thé gidi, khi ban vé vai tro cta
ngroi dai diénnodi chung, dai dién cho doanh
nghiép noi riéng, cac qudc gia phuong Tay
nhu Anh, My dé cap tdi ly thuyét dai dién
(agency theory).* Hién nay, Hoa Ky khong
c6 mot dao luat riéng cua lién bang hay
ting bang quy dinh vé van dé nay. Nhitng
nodi dung co ban vé dai dién duoc ghi nhan
boi Vién phap luat Hoa Ky thong qua viéc
ban hanh mot bd tap hop hda cac quy tic
duoc thira nhan chung vé dai dién, 1dy tén
la Ban phat biéu vé dai dién (Restatement of
Law, Agency).” Tai Diéu 1.01 Phan stra d6i
Luat Dai dién lan 3 (2006)* quy dinh: “Dai
dién la moi quan hé uy thic phdt sinh khi mot
nguoi (nguoi dwgc dai dién) thé hién sy dong y
v6i mot ngueoi khic (ngueoi dai dién) ring nguwoi
dai dién c6 quyén hanh dong nhin danh ngieoi
dwoc dai dién dwéi sy kiém sodt ciia nguoi duoc
dai dién, va nguoi dai dién thé hién sy dong y
hodc dong y dé’hanh dong nhw vdy” .

O khai niém nay, c6 thé thdy trong méi
quan hé dai dién ton tai ba cha thé, nguoi
duwoc dai dién, ngwoi dai dién va nguwoi
th ba; va dugc coi la quan hé dai dién néu
quan hé nay thoa man 03 diéu kién: (i) co sy
dong y ctia nguoi dai dién va nguoi duoc
dai dién; (ii) nguoi dai dién hanh dong thay
cho ngwroi dugc dai dién; va (iii) nguoi dwoc

5 Nguyén Minh Tuan, Binh ludn khoa hoc B ludt Din
sw ctia nuwée Cong hoa xd hoi chii nghia Viét Nam ndam
2015, Nxb. Tw phap, Ha Noi, 2016, tr. 209.

¢ Nguyén Thi Thanh (2021), Dgi di¢n theo phdp lugt
ctia doanh nghiép theo phdp ludt doanh nghiép Viét Nam
hién nay, Luan an tién si, Hoc vién Khoa hoc xa hoi,
Ha Noi, tr. 18

7 BO quy tac nay da trai qua hai lan stra d8i, bd sung,
ban dau tién duoc ban hanh nam 1933, ban th hai
dwoc ban hanh nam 1958 va ban th ba la ban hién
hanh dwoc ban hanh nam 2006.

8 “Restatement Agency 3rd | PDF | Law Of Agency |
Law And Economics,” Scribd, accessed September 26,
2023, https://www.scribd.com/document/47390656/
Restatement-agency-3rd.
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dai dién kiém soat hanh dong ctua nguoi
dai dién. Mdc du Ban phat biéu vé dai dién
khong phai la an 1€ nhung day la moét tai
liéu do cac luat su, hoc gia va tham phan
cua Vién phép luat Hoa Ky tong hop tir cac
quan diém, ly giai cua tham phan vé cac van
dé lién quan dén dai dién trong qud trinh
giai quyét vu an nén c6 gia tri nhu khuon
mau dé cac thim phéan ap dung khi xét xt
cac vu an vé dai dién.

Déc trung moi quan hé dai dién nay
dwoc coi nhu 1a quan hé ay thac ma theo
do, cac c6 dong (chu s¢ hitu), b6 nhiém, chi
dinh ca nhan gidam déc dé€ thuc hién viée
quan ly cong ty cho ho, trao cho ho thdm
quyeén dai dién, trong d6 bao gém ca viéc
quyét dinh dinh doat tai san cua cong ty
trong pham vi thdm quyén.’

Trong hé thong phap ludt Anh, dai dién
la mét trong nhiing thanh phan ctia Luat
Thwong mai Anh ma & d6 quy dinh cac ndi
dung co ban vé dai dién khi dwgc ap dung tai
Vwong quc Anh. Bén canh d6, vao thoi diém
nam 1986 khi Anh van con la thanh vién cta
Lién minh chau Au (EU), Cong dong chau
Au da ban hanh Chi thi s6 86/653/EEC vé
dai dién thuwong mai va quy dinh tai Chi thi
da dwoc noi luat hod vao phap luat Anh vao
nam 1993. Phap luat Anh hién tai khong c6
quy dinh vé dai dién (agent/authority), ma
thay vao do la moét an 1€ ndi tiéng Freeman
and Lockyer v Buckhurst Park Properties
(Mangal) Ltd [1964] 2 QB 480, dai dién duwoc
nhin dudi goc do mdi quan hé uy thac gita
hai chu thé v6i nhau, cu thé “Pai dién la moi
quan hé uy thdc dwgc phit sinh khi mgt ngueoi
(nguoi dwoc dai dién) thoa thudn voi mt ngieoi
khdc (nguweoi dai dién) ran ¢ nguoi dai dién sé hanh
dong nhan danh nguwoi dwoc dai dién dwa trén
pham vi dwoc dai dién, va ngueoi dai dién thé hién
sw dong thudn hodc dong y khic dé’hanh dong.”™

? Nguyén Ngoc Bich, Nguyén Dinh Cung, Cong ty:
Von, quan 1y va tranh chdp, Nxb. Tri thic, Ha Noi,
2008, tr. 375, 376.

10" https://vigilantescholar.org/2022/01/freeman-and-
lockyer-v-buckhurst-and-kapoor-1964/

' Danny Busch and Laura Macgregor and Peter
Watts, Agency law in commercial practice, Oxford
University Press, 2016, tr. 15.
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Trong hé thong Civil Law, Diéu 164
BLDS cua Cong hoa Lién bang Dtc quy
dinh: “Biéu 1§ y chi ma mgt nguoi dwa ra thic
hién nhin danh nguwoi dwoc dai dién trong
pham vi dai dién cua minh sé rang budc ngieoi
dwoc dai di¢n. Khong c6 sw khic biét giiva biéu
16 y chi dwoc dwa ra mot cich 10 rang duwoi tén
cua nguoi dwoc dai dién, hodc c6 thé dwoc tdp
hop tir nhitng diéu kién, hoan cinh cu thé' dé
xdc dinh sw nhdn danh do.” Nhu vay, theo
BLDS cua Cong hoa Lién bang Dttc, quan
hé dai dién khong nhat thiét phai thé hién
1o rang bang van ban hodc 10i néi, ma ¢
thé suy luan va xac dinh tr cac diéu kién,
hoan canh cy thé. Luat Cong ty trach nhiém
htru han ctia Pttc khong dua ra khai niém
mot cach rd6 rang ma theo hudng khéng
dinh: “Cong ty dwoc dai dién boi cac gidam doc
trong va ngoai Toa dn. Néu mot cong ty khong
c6 Gidm doc, cong ty sé dwoc dai dién béi cic c6
dong bat cir khi nao cé tuyén bo'y dinh hodc cdc
tai ligu dwgc cung cdp trén do”.'> Nhw vay,
c6 thé hiéu mot cach don gian la quyén
va nghia vu ctia nguoi dai dién trong cac
cong ty trach nhiém httu han ¢ Ptc duwoc
thé hién thong qua quyén va nghia vu
cta Giam ddc va cac ¢d dong (néu cong ty
khong c6 giam ddc).

BLDS Phap nam 1803, stta d6i, bd sung
vao nam 2016 ghi nhan: “Dai dién dwoc xdic
lap tham quyén tir quy dinh cia phdp ludt, tir
quyét dinh cua toa dn hodc theo thoa thuidn chi
dwoc hanh dong trong pham vi thim quyén
dwoc trao cho minh.” C6 thé thdy rd trong
phép luat Phap, tham quyén dai dién duoc
hinh thanh tr ba ngu6n: (i) Nguoi dai dién
c6 tham quyén duwoc hinh thanh tir quy
dinh cta phap luat. Vi du nhw cha me la
dai dién ctuia tré chwa thanh nién, thanh vién
Ho6i dong quan tri cong ty c6 quyén dai dién
cho cong ty theo quy dinh ctia phap luat. (ii)
Nguoi dai dién c6 tham quyén dugc hinh
thanh tr quyét dinh cua toa an: Nguoi dai

12 Piéu 35 (Representation of company) Luat Cong ty
trach nhiém httu han Dic nam 2016, http://www.
gesetze-im-internet.de/englisch_gmbhg/englisch_
gmbhg.html

13 B6 luat Dan sy Phap ndm 1803, stra doi bd sung
01/10/2016, Biéu 1153.
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dién nay thuong dwgc chi dinh theo quyét
dinh tw phap nhu quyét dinh cua thdm
phan trong cac vu viéc pha san. (iii) Dai
dién theo uy quyén: La két qua cia mot hop
dong uy quyén theo d6 nguoi duoc dai dién
trao quyén cho nguoi dai dién dé thuc hién
mot hanh dong phap ly nhan danh ho trong
pham vi giéi han thoa thuan. Diéu 1984
BLDS Phap quy dinh: “Hop dong 1y quyén
la hop dong theo do, mot nguoi trao cho nguroi
khdic quyén thiec hién mot cong viéc nhin danh
va vi lgi ich cua nguoi uy quyén. Hop dong 1y
quyén chi dwoc giao két khi c6 sy dong y cua
nguoi dwoc ty quyén.”™

Nhin chung, phéap luét cac nwdc vé dai
dién va quan hé dai dién dwoc ti€p can theo
hudng xac lap quyén va nghia vu cta cac
bén trong quan hé dai dién, cac hé qua phap
ly ctia cac bén trong quan hé dai dién ma
ngroi dai dién xac lap hoac thic hién giao
dich nhan danh, vi lgi ich ctia ngroi dwoc
dai dién. Khai niém dai dién (agency) biéu
dat quan hé phap ly ma nguoi duoc dai
dién (principal) thong qua ngwoi dai dién
(agent) d€ xdc lap, thuc hién giao dich véi
nguroi thit ba.

2.Phan loai dai dién cho doanh nghiép

Quan hé dai dién thuong dwgc hinh
thanh trén co so thoa thuan gitta nguoi
dwoc dai dién va ngroi dai dién. Tuy nhién,
thuc t€ cho thdy ton tai loai quan hé dai
dién khong hinh thanh ttr su thoa thuan.
Vi dy, loai quan hé dai dién theo quy dinh
phap luat hodc hinh thanh do ngwoi duoc
dai dién da lam cho nguoi thit ba tin twdng
rang mot nguodi cu thé nao d6 la nguoi dai
dién thi khong thé phu nhan quan hé dai
dién. Tham chi sy thdéa thuan gitta nguoi
dwoc dai dién va ngwoi dai dién khong
nhat thiét phai ton tai trudc khi nguoi dai
dién xac lap hay thuc hién cong viéc nhan
danh va vi loi ich ctia ngroi dwoc dai dién.
Nguoi dai dién c6 thé hanh dong vi loi ich,
nhan danh ngwoi duwoc dai dién ma khong
phai ltc nao ciing c6 sy dong y cua nguoi
d6. Nguoi dwoc dai dién sau d6 phé chuan

4 Nha Phap luat Viét — Phap, Bg ludt Din sw Phdp,
Nxb. Tw phap, Ha Noi, 2005, tr. 1033.
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hanh vi ctia nguoi dai dién va hinh thanh
quan hé dai dién do phé chuan.

Tuy thudc vao quan niém khac nhau,
phép luat cdc nude co cach tiép can khac
nhau vé quy dinh cac loai dai dién. Trong
hé théng phéap luat common law khong c6
st phan chia dai dién dan su va dai dién
trong thwong mai. Can ct vao ban chat,
noi dung ctia quan hé dai dién thi quan
hé dai dién dwoc phan thanh (iv) dai dién
theo phap luat (agency by operation of law) —
viéc dai dién dén tir nhiing quy dinh cta
phap luat; (ii) dai dién do co6 sy thoa thuan
(agency by agreement) — su thoa thuan c6 thé
bang miéng hodc bang van ban; (iii) dai
dién do phé chuan (agency by ratification)
— viéc phé chuan nay c6 thé duoc thé hién
r0 rang (express ratification) hoac cting co6
thé ngam dinh (implied ratification); (iv)
dai dién hién nhién hodc khong thé phu
nhan (agency by estopel) — loai hinh dai dién
ma cht yéu dua trén mdi quan hé hodc sy
tin twong cta cac bén véi nhau, do vay nd
thuong khong dwgc thé hién dudi bat ky
hinh thitc van ban hodc ngon ttt nao."

Cac nudc thudc hé thong phap luat
civil law ¢6 sy phan dinh dai dién trong
linh viec dan su va dai dién trong linh vuc
thuong mai. Phap ludt nhiéu nuwéc thudce
hé thong phap luat nay mac du khong quy
dinh vé cac loai dai dién mot cach rd rang
nhung déu ton tai cac quy dinh tuong tng
vé cac loai quan hé dai dién néy Co6 thé ke
dén la truong hop phdp luat cac nudc déu
c6 sw thira nhan rang thoa thuan gitta cac
bén trong quan hé dai dién khong nhat thiét
pha1 rd rang bang van ban hoac 10i n6i ma
c6 thé dwa vao cac diéu kién, hoan canh cu
thé, thoi quen thuong mai, tap quan thuong
mai dé€ xac dinh su thoa thuadn ngam dinh
vé quan hé dai dién.'® Hay truong hop

15 Pham Thi Trang, “Hoc thuyét vé dai dién cia Hoa
Ky - Khai niém va cdc hinh thtc dai dién,” Tap chi
Khoa hoc Kiéim sit, s& 36/2020, https://khoahockiemsat.
hpu.vn/portal/article/view/119.

16 Ole Lando, Principles of European Contract Law -
PECL, accessed September 28, 2023, https://www.
trans-lex.org/400200/_/pecl/, Diéu 2:101 Phan 1,
Chuong 2 quy dinh: “Mot hgp dong khong nhat thiét

S0 2 - 2024



NGUYEN THIDUNG

thwong nhan dong y thuc hién cac nghia vu
phat sinh do nguoi khong c6 tham quyén
dai dién da hanh dong nhan danh minh, vi
loi ich ctia minh.

Phép luat Viét Nam tuwong dong so voi
phap luat cac nudc thudc hé thdng phap
luat civil law khi phan biét quan hé dai dién
trong linh virc dan sy va quan hé dai dién
trong Iinh vic thuwong mai. Ngoai ra, cac
quy dinh vé dai dién tai BLDS nam 1995,
dén BLDS nam 2005 va BLDS nam 2015, dai
dién duwoc phan chia thanh dai dién theo
phap luat va dai dién theo uy quyén. Co
hai can ctt duoc xac dinh bao gom theo quy
dinh phap luat va theo thoa thuan va twong
tng la hai loai dai dién: dai dién theo phap
luat va dai dién theo ty quyén.

Trong phép luat Viéet Nam, dai dién
ngam dinh khéng duoc quy dinh mot cach
cu thé nhu dai dién r6 rang. Tuy nhién,
cdc quy dinh chung vé nguyén tac giai
thich giao dich hodc hop dong trong BLDS
nam 2015 ¢é thé cho phép co quan xét xi
ap dung quyeén dai dién ngam dinh. Theo
d6, quyeén dai dién ngdm dinh c6 thé xac
dinh trén co s¢ “y chi dich thuwc” hoac “y
chi chung” ctia cac bén hay “muc dich” ctia
viéc dai dién hodc uy quyén.” Hon nira,
mdc du khong cé quy dinh riéng vé dai
dién do phé chuan nhung phap luat Viét
Nam ciing ghi nhan treong hop mét nguoi
da hanh dong nhu mot nguwoi dai dién co
tham quyén (mdac du khong c6 tham quyén
dai dién hodc vwot qua tham quyén dai
dién) nhung sau d6 dugc nguoi duoc dai
dién dong y thi quan hé dai dién duoc xac
lap, giao dich do nguoi dai dién ky két sé
rang budc ngwoi duoc dai dién.™®

BLDS nam 2015 khi b6 sung diém c
khoan 1 Diéu 142, diém c khoan 1 Diéu 143
da ghi nhan viéc du nhap hoc thuyét tham
quyeén hién nhién vao phap luat Viét Nam.

phai duoc giao két hay xdc nhan bang van ban hay
bat ctt doi hoi nao khac vé hinh thiee. Hop dong c6
thé duoc chitng minh bang bat ky phwong thitc nao,
ké ca nhan ching”.

7 Piéu 121 va Diéu 404 B6 luat Dan s ndm 2015.

18 Piém a khoan 1 Diéu 143 B0 luat Dan sy nam 2015
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Theo d6, ngoai cac truong hop khac,” nguoi
dai dién khong du thdm quyén dai dién
giao két hop dong véi nguodi thir ba ma van
rang budc phap ly cho nguoi duoc dai dién
khi “nguoi dwgc dai dién c6 16i dan dén viéc
nguwoi di giao dich khong biét hodc khong thé’
biet” rang nguoi xac 1ap, thuc hién giao dich
véi minh khong du tham quyén. Ngoai ra
trén co so su xac nhan ctia ngroi dwoc dai
dién duoi dang “biét ma khong phan doi
trong mot thoi han hop ly”? hodc “nguwoi
dwoc dai dién dong y” duoc xem nhu mot
hanh vi phap ly ctia nguoi dugc dai dién,
bay to y chi cho ngwoi dai dién khong cé du
tham quyén trudc do xac lap giao dich. Méc
du vay, phap luat doanh nghiép Viét Nam
khong ton tai quy dinh vé dai dién hién
nhién hodc dai dién khong thé phu nhan.

3. Mot s6 kho khian, vedng mac trong
thyc tién 4p dung cac quy dinh vé dai dién
cho doanh nghiép va dé xuat, kién nghi

3.1. Vé viéc xdc dinh pham vi dai dién

Dwa vao pham vi dai dién chung ta
c6 thé xac dinh tham quyén cta nguoi dai
dién. Quyén va nghia vy, trach nhiém cta
ngroi duoc dai dién, nguoi dai dién va ctia
nguoi thit ba c¢é phat sinh hay khong, duoc
thuc hién nhu thé nao phu thudc vao viéc
nguoi dai dién c6 thuc hién ding pham
vi dai dién ctia minh hay khong. Noi cach
khac, ndi dén pham vi dai dién ciing dong
nghia v6i ndi dén tham quyén dai dién ctia
nguoi dai dién.

BLDS nam 2015 quy dinh pham vi dai
dién cta nguroi dai dién trong ca hai loai
dai dién la dai dién theo phap luat va dai
dién theo uy quyén. Theo do, nguoi dai
dién chi dwoc xac lap, thuec hién giao dich
dan sy trong pham vi dai dién; treong
hop khong xac dinh duoc cu thé pham vi
dai dién theo quy dinh thi nguoi dai dién
theo phap luat c6 quyén xac lap, thuc hién
moi giao dich dan sy vi loi ich cia nguoi
dwoc dai dién, trir treong hop phap luat co

¥ Pugc quy dinh tai diém a, b khoan 1 biéu 142,
diém a, b khoan 1 Diéu 143 B0 luat Dan sw nam 2015
2 Xem hudng dan tai Nghi quyét s 04/2003/NQ-
HDTP.
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quy dinh khac.® C6 thé thay, quy dinh vé
pham vi dai dién nay con chua bao quat hét
cac truong hop tr thue t€ cude sdng, boi 1€
“giao dich dan sy” chi la mot trong nhitng
quan hé dan su pho bién trong doi song dan
sit, nhung giao dich dan sy khong phai la
tat ca cac truong hop. Cu thé, viéc mot bén
nhan danh va vi 1oi ich ctia ca nhan hoac
phap nhan khac xac lap, thuc hién khong
phai hop dong, cling khong phai 1a hanh
vi phap ly don phuwong ctia mot bén thi cé
duoc nhan dinh 1a dai dién hay khong. Doi
véi truong hop nay, thi€t nghi cac nha lam
luat khi stra d6i BLDS nam 2015 can phai
xem xét lai quy dinh vé pham vi dai dién tai
biéu 141; theo d6, khong nén gidi han dai
dién chi trong cac giao dich dan su.

Luat Thuong mai nam 2005 chi quy
dinh pham vi dai dién d6i véi dai dién theo
uy quyeén, cu thé: “Cic bén cd thé’ thod thuin
vé viéc bén dai dién dwoc thwc hign mdt phin
hodc toan bg hoat dong thwong mai thudc pham
vi hoat dgng ctia bén giao dai dién.”** Theo quy
dinh nay, pham vi dai dién theo ty quyén
duoc xdc dinh theo sy iy quyén. Tuy nhién,
quy dinh nhu nay da lam gidi han co s¢,
can ctt xac dinh pham vi dai dién, theo d6
khong thita nhan pham vi dai dién trong
linh viec thwong mai dwoc xac dinh trén co
so tap quan thuwong mai, thong 1é thuong
mai gitta cac bén. Phap luat Viét Nam can
ghi nhan tham quyén dai dién thuc t€ ngam
dinh theo hudng ghi nhan quan hé dai dién
phat sinh gitta nguroi dai dién va nguoi duwoc
dai dién ca trong truong hop co6 thoa thuan
rd rang (bang van ban hodc 16i néi) hodc do
ngam dinh gitta cac bén. Clng tir d6, phap
luat can thira nhan thong 1€ thwong mai, tap
quan thwong mai gitta cdc bén trong viéc
xac dinh pham vi iy quyén, tham quyén dai
dién thwong mai.

3.2. Vé vin dé bao vé quyén loi cua
bén thit ba khi xdc ldp giao dich voi doanh
nghiép c6 nhiéu nguoi dai dién

Khoan 2 Diéu 12 Luat Doanh nghiép
nam 2020 quy dinh, su phan cdng quyén

2l Piéu 141 B6 luat Dan s nam 2015
2 Piéu 143 Luat Thuong mai nam 2005
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va nghia vu cta nhitng nguoi dai dién theo
phap luat trong cong ty trach nhiém hiru
han va cdng ty c6 phan dugc quy dinh cu
thé trong diéu 1¢é cta cong ty. Tuy nhién,
theo quy dinh tai Diéu luat nay thi chi trong
treong hop khong xac dinh duwoc cu thé
pham vi dai dién theo Diéu 1¢ thi mdi nguoi
dai dién theo phap luat ctia cong ty déu la
dai dién da tham quyén cua doanh nghiép
truedc bén thi ba.

Trudc hét, can phai dé cap dén biéu
1é ctia doanh nghiép, diéu 1¢ doanh nghiép
la van ban ghi nhan r6 nhat cac chitc danh
quan ly, cing nhu quyén va nghia vu cta
tirng nguoi dai dién theo phap luat, nhung
day cling chi la van ban mang tinh ngi bo va
khong phai la noi dung bat budc phai thong
bdo cong khai.”® Diéu 1¢ doanh nghiép cling
c6 thé thay doi theo thoi gian va ndi dung
dai nén c6 thé mot s6 ndi dung thay doi ma
bén thtt ba khé cd thé kiém ching va xac
dinh dugc tu cach dai dién ctia nguoi dai
dién theo phap luat. Ngoai ra, viéc dai dién
ctiing khong chi la dai dién theo phap luat,
ma c6 thé la nhitng nguoi dugce ty quyeén,
viéc doanh nghiép thay doi pham vi uy
quyén cho nguoi dai dién cu thé von 1a viéc
noi bd ctia doanh nghiép, ngwoi thit ba sé
chi 6 thé nam bat duoc néu doanh nghiép
chu dong cong bd rﬁ“mg nguoi do la/khong
con phai la ngroi c6 trach nhiém cho doanh
nghiép trong cac giao dich nhat dinh. Diéu
nay cting bao gom ca treong hop nguoi
duwoc dai dién du khong cé thoa thuan dai
dién voi nguoi dai dién, da lam cho nguwoi
thi ba tin twdng mot cach hop ly rang mot
nguoi khac ¢6 tham quyén dai dién cho
minh, va khi nguoi tht ba dua trén niém
tin d6 da giao két hop dong hodc thuc hién
cong viéc. Do d6, rat dé dan dén treong hop
giao dich véi nguoi khong c¢6 tham quyén
dai dién hodc nguoi c6 thdm quyén dai dién
nhung da bi thay doi, cham dat, tir d6 sé
dan dén nhiing rui ro do giao dich vd hiéu
mang lai.

Xét tir goc do bao vé quyeén lgi ctia bén
tht ba ngay tinh thi quy dinh nhu hién tai

% Piéu 32 Luat Doanh nghiép nam 2020
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la chua du tinh can thiét, boi médc du phap
luat c6 quy dinh nguwoi dai dién phai thong
bao cho bén thit ba biét vé pham vi dai dién
cia minh,?* nhung trén thuc t€ van ton tai
rat nhiéu treong hop nguoi dai dién ¢6 tinh
khong thong bao hodc cung cdp khong phai
la tai liéu méi nhat. Viéc ¢6 tinh nay thuong
xay ra o cac treong hop sit dung hop dong
mau, hop dong gia nhap, diéu kién thuong
mai chung (khi ma bén thit ba tham gia giao
dich c6 vi th€ thi treong thdp hon rat nhiéu
so voi bén duoc dai dién va chi c6 thé lua
chon hodc 1a ky két hodc 1a khong duoc sw
dung dich vy/hang héa ma bén dai dién
dang dai dién d€ cung cap).

Pong thoi, mdc du da ghi nhan hoc
thuyét tham quyén hién nhién, nhung van
dé dat ra la khi nguoi duoc dai dién xac
nhan giao dich do ngwoi khong cé du tham
quyén dai dién xac l1ap, thuc hién thi hanh
vi dai dién c6 hiéu luc ¢ thoi diém nao; va
viéc chitng minh dwoc 16i ctia nguroi duogc
dai dién. Diéu nay phéan nao gay kho khan
cho bén tht ba. Khong nhitng thé, khong
phai ltc nao ngwoi dugce dai dién ciing
cong nhan giao dich mot cach ro rang,
minh thi. C6 thé trudc dé nguoi duoc dai
dién da dwoc huwong cacloi ich tir giao dich
ctia nguoi dai dién véi nguoi thit ba hodc
da bo ra cac chi phi d€ cho nguoi khong co
du tham quyén dai dién di dam phan, ky
két cac giao dich véi bén tht ba, nhung khi
nhan thay viéc tiép tuc thyc hién giao dich
da duoc giao két c6 nhiing bat loi hodc rui
ro thi liéu rfing nguwoi duoc dai dién co
cong nhan giao dich da giao két hay khong.
Va nhing treong hop d6 c6 duoc hiéu la
ngwoi dai dién da cong nhan giao dich do
nguoi khong c6 thdm quyén dai dién hodc
nguoi dai dién vuot qua thdm quyén xac
lap hay khong?

Tt vudng mac ndi trén, thiét nghi can
bd sung thém quy dinh d€ bén tham gia
giao dich c6 thé xac dinh quyén va pham
vi dai dién cuia ngroi dai dién cho doanh
nghiép. Nhitng quy dinh c6 thé dé cap dén
nhu: (1) quy dinh vé nghia vu bat budc cta

2 Khoan 4 Diéu 141 Bo luat Dan su ndm 2015
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doanh nghiép trong viéc cung cép tai liéu,
chiing c& vé viéc nguoi dai dién c6/khong
c6 quyeén dé xac lap, thuc hién giao dich.
Trong truwong hop doanh nghiép khong thé
chiing minh cho quan diém ctia minh thi
doanh nghiép phai chiu trach nhiém cho
nhitng giao dich ma “nguwoi dai dién” cua
minh da xac lap, thuec hién; (2) quy dinh
twong tu nhw quy dinh cho cong ty hop
danh vé trach nhiém cong b6 thong tin vé
nguoi dai dién véi nguoi tha ba, dé bén
thit ba c6 thé tiép can dé dang véi Diéu 1é
cta doanh nghiép hay cac van ban ndi bo
khac ctia doanh nghiép ma cé lién quan
dén pham vi quyén han ctua nguoi dai dién
doanh nghiép hodc quy dinh vé viéc vi loi
ich ctia bén thtt ba giao dich vdi cong ty mot
cach ngay tinh, quyén han ctia cac nguoi dai
dién nhan danh cong ty (hodc ty quyén lai
cho nguoi khac hanh dong nhan danh cong
ty) khong chiu bat ct gidi han nao theo cac
van ban ndi bd ctia cong ty,” cu thé: “Moi
han ché’ doi voi dai dién cho doanh nghiép chi
o hiéu lwc doi voi nguoi thir ba khi ngueoi doé
biét dwoc vé han ché” do.” Hoac “Viéc chim
diet thim quyén dai dién khong thé' dung dé’ doi
khdang voi bén thir ba ngay tinh triv khi bén nay
vl 16i W y dd khong biét.”.

3.3. Vé viéc xdc dinh giao dich do
nguoi dai dién xdc ldp, thuc hién nhu thé
nao thi dwoc hiéu la “vi lgi ich ciia nguoi
dvoc dai dién”

Khoan 2 biéu 141 BLDS nam 2015 quy
dinh: “Truong hop khong xdic dinh dwoc cu thé’
pham vi dai dién theo quy dinh tai khoan 1 Diéu
nay thi nguwoi dai dién theo phdap ludt cé quyén
xdc ldp, thiec hién moi giao dich din sw vi loi ich
cua nguoi dwoc dai dién, triv truong hop phdp
lugt c6 quy dinh khic.” Tuy nhién, cho dén
thoi diém hién tai, chwa ¢4 mot van ban nao
giai thich vé tiéu chi “vi loi ich ctia nguoi
dwoc dai dién”.

» Khoan 1 biéu 40 Luat Cong ty Anh 2006, https://
www legislation.gov.uk/ukpga/2006/46/section/40 ,
truy cap ngay 30/8/2023: “In favour of a person dealing
with a company in good faith, the power of the directors
to bind the company, or authorise others to do so, is
deemed to be free of any limitation under the company’s
constitution.”
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Khai niém “vi lgi ich” cta bén dwoc
dai dién phai chiang duoc hiéu la dai dién
chi mang lai loi ich cho ngwoi dwoc dai
dién? Tiéu chi nay c6 thé coi la mot tiéu chi
khong ro rang khi nhu thé nao dwgc coi 1a
vi loi ich ctia ngwoi dwoc dai dién, treong
hop nguoi dai dién thuwc hién giao dich
“co vé” viloi ich cua nguoi dwoc dai dién
nhung muc dich thuc sw khong hé cé loi
cho nguoi duoc dai dién hodc ban dau la
ngroi dai dién thwc hién theo chtec trach,
nhiém vu nhung sau do ttr long tham maoi
nay sinh cac hanh vi ma dem lai l¢i ich cho
minh thay vi cho nguoi dwoc dai dién thi
c6 dugc coi la “vi lgi ich cta nguoi duwoc
dai dién” ntra hay khong? Va hon hét, viéc
quy dinh khong ro rang s€ tao ra sy khong
thong nhat trong xét xt, Toa an sé 1dy tiéu
chi nao dé€ danh gia yéu t6 “vi loi ich cua
ngroi dugc dai dién”, muc dich that su cua
giao dich hay muc dich bé ngoai? Chang
han nhu viéc Phé giam ddc Cong ty A ky
hop dong tin dung, hop dong thé chép tai
san nham thuc hién hoat dong ctia Cong ty
tiec 1a vi Pho giam ddc nay da xac lap hop
dong vay vi loi ich cta cong ty. Tuy nhién
néu vi Pho giam d6c nay khong dua so tién
vay vao cong ty st dung ma tiéu dung ca
nhan thi diéu kién “vi lgi ich” con dap ting
dwoc khong? Cum tir “vi lgi ich” con gay
nhiéu tranh cai vi ¢6 y kién cho rang hop
dong vay dwgc xac lap véi muc dich “vi loi
ich” ctia cong ty la dwoc va ban than viéc
nguoi dai dién khong str dung cho cong ty
khong anh huong toi quan hé phat sinh tt
dai dién. Do d¢, tac gia kién nghi can phai
c6 huéng dan ctia nganh Toa 4n, hojc stra
do6i, bd sung quy dinh caa Bo luat Dan sy
nam 2015 theo hudng lam ro tiéu chi “vi loi
ich ctia nguoi dwoc dai dién”.

3.4. Vé viéc xdc dinh giao dich do nguoi
khong cé tham quyén xdc ldp, thuc hién
hodc do nguoi dai dién xdc lgp khong du
tham quyén nhung van lam phdt sinh quyén,
nghia vu cua nguoi duoc dai dién

Viéc phan loai thanh “khong c6 thdm
quyeén dai dién” va “vuot qua pham vi dai
dién” cling dang phéan nao thé hién tinh bat
hop ly. Boi 1€, tix quy dinh tai khoan 1 Biéu
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142 va khoan 1 Diéu 143 BLDS ndm 2015, c6
thé thay rang néu nguoi dai dién khong cé
tham quyén dai dién hodc vuot qua pham
vi dai dién thi giao dich dan su hoac phan
vieot qua pham vi dai dién “khong lam phit
sinh quyén, nghia vu doi véi nguoi duwoc dai
dién”, trtt cac ngoai lé duwoc quy dinh tuong
tng. Nhu vay, nhin chung vt qua pham
vi dai dién thuc t€ chinh la khong c6 tham
quyeén dai dién d6i v6i phan “vuot qua”, va
viéc xt ly d6i vdi treong hop nay dugc xem
nhu la giong nhu treong hop nguoi dai dién
“khong c6 tham quyén dai dién”. Bong thoi,
viéc quy dinh nhu hién tai s& dan t6i nhiéu
tranh luan, luan giai vé viéc nhu thé nao la
“vugt qua” khi tham quyén dai dién khong
chi don gian xac dinh bang s& luong, trong
lwong. Vi vay, tac gia cho rang nén hop nhat
quy dinh vé hau qua cta giao dich dan sy
do nguoi khong cé quyeén dai dién xac lap,
thuc hién va quy dinh vé hau qua cta giao
dich dan sy do nguoi dai dién xac lap, thyee
hién vweot qua pham vi dai dién thanh mot
diéu luat d€ tranh sy trung lap va kho khan
trong thuec tién ap dung phap luat./.
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